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I.     EXECUTIVE  SUMMARY  AND  RECOMMENDATIONS 

The  Alberta  Automobile  Insurance  Board  (the  'Board")  undertook  a  study  of  the  existing  automobile 

insurance  system  to  determine  whether  there  was  a  problem  with  premium  instability  and  if  so,  whether 

the  cure  was  to  modify  its  tort  and  no  fault  features.  The  terms  of  reference  of  the  study  were  as  follows. 

TERMS  OF  REFERENCE 

Whereas  concerns  have  been  raised  about  the  adequacy  of  pricing  of  compulsory  automobile 
insurance  products  in  Alberta,  and  whether  there  are  means  to  ensure  greater  stability  of  pricing  of 
such  products  in  the  short  term  and  long  term  for  the  benefit  of  Alberta  motorists; 

And  whereas  the  Alberta  Automobile  Insurance  Board  has  been  monitoring  the  current  pricing 
increases  of  automobile  insurance  products  sought  by  automobile  insurance  suppliers  for  the 
Province  of  Alberta; 

And  whereas  it  appears  desirable  to  examine  the  current  costs  of  compulsory  automobile 
insurance  products  available  to  Alberta  motorists,  and  the  merits  of  the  existing  tort  system  for 
personal  injury  and  property  damage  by  automobile  accident,  and  certain  proposals  for 
improvement  to  the  tort  system  and  the  question  of  whether  certain  features  of  no  fault 
automobile  insurance  systems  might  better  serve  Alberta  motorists; 

Now  therefore,  at  the  request  of  the  Minister  of  Consumer  and  Corporate  Affairs,  the 
Honourable  Dennis  Anderson,  the  Alberta  Automobile  Insurance  Board  will  undertake  a  study 
of  the  automobile  insurance  system  in  Alberta,  and  report  upon  the  following: 

The  cost  effectiveness  of  the  current  automobile  insurance  system  for  claims  arising  out  of 
automobile  accidents. 

The  desirability  of  implementing  modest  reforms  to  the  current  automobile  Insurance  system 
to  enhance  its  cost  effectiveness. 

The  cost  savings  and  effectiveness  of  a  no  fault  system  for  compensation  for  claims  arising  out 
of  automobile  accidents. 

Whether  there  are  reasonable  grounds  to  support  the  proposition  that  modifications  to  the 
current  system  that  enlarge  no  fault  features  would  produce  greater  price  stability  in  the  short 
and  long  term. 

The  study  was  undertaken  in  three  stages.  First,  the  Board  considered  the  costs  of  automobile 

insurance  to  Alberta  motorists.  Second,  the  Board  analyzed  the  issue  of  premium  stability  in  the  short 

and  long  terms  in  light  of  the  findings  at  the  first  stage.  Third,  the  Board  examined  two  methods  to  control 

increases  in  premium  increases. 
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ANALYSIS  OF  COST  OF  AUTOMOBILE  INSURANCE  TO  ALBERTA  MOTORISTS 

The  Board  examined  the  history  of  automobile  insurance  premiums  and  loss  costs  from  1972 

to  1 989.  It  undertook  sun/eys  of  bodily  injury  and  accident  benefit  claims  between  1 988  and  1 990  and 

reported  upon  the  condition  of  current  premiums  and  costs  levels.  Its  findings  are  as  follows. 

1 .  Historically,  there  has  not  been  stability  of  automobile  insurance  premiums  in  Alberta.  However, 

in  constant  dollars,  the  cost  of  automobile  insurance  declined  steadily  from  1977-1989. 

Moreover,  the  amounts  and  types  of  automobile  insurance  coverage  increased  over  that  period. 

Alberta  motorists  in  1 989  received  a  more  extensive  insurance  product  for  their  dollar  than  was 

the  case  in  1 972. 

2.  Loss  costs  have  increased  dramatically  since  1 985.  The  main  reason  for  the  increase  in  claims 

costs  was  the  increase  in  bodily  injury  loss  costs.  Most  of  those  costs  resulted  from 

non-pecuniary  general  damages  claims. 

3.  Insurers  could  have  justified  premium  increases  since  1985.  Until  1989,  they  had  not  sought 

necessary  increases  due  to  intense  competition  in  the  market  place.  As  a  result.  Alberta 

motorists  have  paid  less  for  insurance  than  it  actually  cost  from  1 985  to  1 990. 

4.  The  Board  granted  increases  in  third  party  liability  premiums  in  1 989  and  1 990.  The  increases 

were  justified  because  loss  costs  continually  exceeded  premium  levels  after  accounting  for 

operating  costs. 

5.  The  recent  increases  have  not  yet  brought  premiums  into  balance  with  the  current  expected 

costs.  The  Board  expects  that  loss  costs  will  continue  to  increase  because  of  continuing 

increases  in  frequency  and  severity  of  injury  claims. 

6.  Claimants  with  minor  injuries  are  overcompensated  in  the  tort  side  of  the  system  relative  to  all 

other  traffic  accident  claimants.  Claimants  with  catastrophic  injuries  are  undercompensated  in 

the  tort  side  of  the  system  relative  to  all  other  traffic  accident  claimants. 

7.  Wage  indemnity,  death  benefits,  funeral  benefits  and  rehabilitation  benefits  provided  by  the  no 

fault  feature  of  the  current  system  are  inadequate.  Thus,  at  fault  claimants  are  inadequately 



-3- 

compensated  for  their  economic  losses  relative  to  tort  claimants. 

8.   There  are  certain  structural  deficiencies  in  the  delivery  of  benefits  in  the  current  system.  All 

payments  required  under  the  current  system  are  subject  to  delays. 

WHETHER  PREMIUM  STABILITY  IS  LIKELY  IN  THE  FUTURE 

The  Board  determined  there  is  a  pricing  problem  in  the  automobile  insurance  system  in  Alberta  at 

the  present  time.  The  problem  is  that  automobile  insurance  premium  levels  are  not  sufficient  to  meet 

current  loss  costs.  There  are  two  reasons  for  the  deficiency  in  premium  levels.  The  first  reason  Is  that 

market  competition  maintained  the  cost  of  automobile  insurance  at  artificially  low  levels  between  1 985 

and  1988.  Automobile  insurance  suppliers  can  no  longer  supply  the  product  below  cost.  The  second 

reason  Is  that  loss  costs  have  increased  in  recent  years  at  unusually  high  rates.  The  Board  concludes 

that  the  pressure  on  loss  costs  has  been  caused  mainly  by  the  rate  of  increase  of  bodily  injury  loss  costs. 

Its  data  show  that  the  rate  was  12.9%  between  1988  and  1990,  more  than  twice  that  of  the  Consumer 

Price  Index. 

The  Board  concludes  that  automobile  insurance  premiums  will  rise  in  the  short  term,  that  is,  over  the 

next  five  years,  in  order  to  correct  price  inadequacy  caused  by  the  accumulated  premium  deficiencies. 

There  is  however,  no  specific  feature  operating  in  the  current  system  to  control  increases  in  claims  costs. 

Thus  the  Board  expects  loss  costs  will  also  continue  to  increase  in  the  long  term  unless  bodily  injury  costs 

are  curtailed  in  some  fashion. 

There  is  a  threshold  question  to  be  determined  by  the  Government.  This  question  is  whether  the 

emerging  problem  of  premium  instability  should  be  resolved  by  non-intervention,  i.e.,  by  allowing  the 

premiums  to  continually  rise  to  meet  loss  cost  levels  or  through  intervention,  i.e.,  by  modifying  the 

structure  of  the  automobile  insurance  system  to  control  loss  costs.  The  Board  recommends  the 

Government  undertake  further  study  to  determine  whether  Albertans  desire  the  premium  levels  or  the  cost 

levels  to  be  contained. 
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The  Board's  findings  are  summarized  as  follows: 

9.  The  premium  increases  recently  seen  in  1988-1990  have  been  required  for  two  reasons.  The 

first  is  the  accumulated  premium  deficiencies.  Premiums  will  continue  to  increase  in  the  short 

term  at  least  to  compensate  for  deficiencies.  The  second  reason  is  the  claims  cost  increases. 

There  is  no  specific  feature  in  the  current  system  operating  to  control  these  increases.  As  a 

result,  the  Board  foresees  that  premiums  will  continue  to  increase  both  in  the  short  and  long 

terms  unless  bodily  injury  costs  are  curtailed  in  some  fashion. 

10.  There  is  no  uniform  viewpoint  among  participants  in  the  system  about  whether  the  costs  or  the 

premium  levels  should  be  curtailed  to  preserve  the  balance  to  the  system. 

1 1 .  The  cost  of  automobile  insurance  will  continue  to  mount  in  the  future,  if  effective  cost-saving 

measures  are  not  undertaken.  As  the  price  increases,  more  and  more  motorists  will  have 

difficulty  affording  automobile  insurance.  The  resulting  dissatisfaction  will  have  to  be  addressed 

either  by  the  participants  in  the  system,  or  the  Government,  or  both. 

METHODS  TO  CONTROL  PREMIUM  INCREASES 

The  Board  examined  two  methods  to  flatten  or  reduce  future  premium  costs.  The  first  method  is  a 

set  of  effective  government  measures  to  reduce  severity  and  frequency  of  accident  costs.  The  second 

method  is  to  modify  the  automobile  insurance  system  to  reduce  the  amounts  paid  to  traffic  victims. 

A.   REDUCTION  OF  ACCIDENT  FREQUENCY  AND  SEVERITY 

The  Board's  findings  were  as  follows: 

12.  Reducing  the  frequency  and  severity  of  accidents  will  ameliorate  the  problem  of  increasing 

costs  of  automobile  insurance.  Reduction  of  the  causes  of  those  costs  should  be  a  priority, 

irrespective  of  any  modification  of  the  automobile  insurance  system. 
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13.  The  Government  should: 

a.  set  up  a  coordinated  approach  to  traffic  safety  and  carry  out  a  unified  policy  of  safety 
measures  to  reduce  traffic  accidents  in  Alberta. 

b.  engage  police  in  a  year  round  program  of  primary  enforcement  of  the  seatbelt  law. 

c.  support  federal  authority  responsible  for  vehicle  safety  standards  requiring  airbags  and 
automatic  restraint  systems  in  new  vehicles. 

d.  double  penalties  for  unsafe  speed  and  other  traffic  offences  most  often  committed  in  injury 
accidents. 

e.  reassess  the  use  of  police  resources  in  urban  and  rural  areas  to  target  and  increase 
enforcement  of  offences  involving  large  deviations  from  average  traffic  speeds  and  those 
offences  most  often  correlated  with  injury  accidents. 

f.  upgrade  the  Check  Stop  program,  by  the  following: 

(i)  promoting  the  authorization  of  police  to  administer  breath  tests  to  all  drivers, 
(ii)  targeting  nighttime  hours,  and  rural  areas, 
(iii)  operating  it  more  frequently  during  the  year  and, 
(iv)  publicizing  the  added  enforcement  features  and  results  for  violations. 

g.  carry  out  a  graduated  licensing  program  for  new  drivers. 

h.  make  greater  use  of  short  term  licence  suspensions. 

i.  study  the  feasibility  of  raising  the  minimum  legal  age  for  consumption  of  alcohol. 

j.  study  the  feasibility  of  driver  safety  education  programs  for  school  age  children  to  foster 
appropriate  attitudes  at  an  early  age. 

k.  study  the  feasibility  of  effective  rewards  to  engender  greater  care  in  driving. 

I.   require  insurers  to  show  rate  rewards  and  disincentives  on  automobile  policies. 

m.  study  the  feasibility  of  raising  the  minimum  legal  age  for  driving. 

n.  study  effective  methods  for  improvement  of  highway  design  and  conditions  especially  in 
rural  areas. 

o.  investigate  the  feasibility  of  setting  up  trauma  and  improved  rehabilitation  centres. 

B.   CLAIM  COST  CONTAINMENT  IN  THE  AUTOMOBILE  INSURANCE  SYSTEM 

The  second  method  to  control  premium  increases  is  containment  of  claims  costs  by  adjusting  the 

amount  of  monetary  compensation  paid  to  traffic  injury  victims.  The  Board  undertook  an  economic 

analysis  of  the  current  system  and  five  alternate  models.  A  detailed  evaluation  revealed  that  no  one 
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system  was  superior  overall  in  attaining  the  objectives  of  an  automobile  insurance  system. 

The  Board  concluded  that  the  Government  should  undertake  additional  study  to  determine  whether 

Albertans  desire  to  transform  the  existing  system  to  better  attain  other  or  additional  social  goals  than 

those  currently  served  by  the  existing  system. 

In  addressing  the  goal  of  attaining  premium  stability  in  the  short  and  long  terms,  the  Board 

developed  three  optional  courses  of  action  for  consideration  by  the  Government.  Each  option  preserves 

some  tort  element,  but  enhances  the  no  fault  element  of  the  current  system. 

Its  findings  and  recommendations  are  as  follows: 

14.  Alberta  motorists  must  buy  third  party  liability  insurance  to  operate  motor  vehicles  in  the 

province.  If  the  insurance  supplied  must  be  affordable  and  available  to  them,  and  if  that  goal 

requires  maintenance  of  the  cost  of  automobile  insurance  at  constant,  or  at  least  acceptable 

levels,  then  the  system  must  adjust  the  compensation  or  benefits  side  of  the  ledger.  The 

adjustment  must  be  a  reduction  or  limitation  of  the  amount  of  monetary  compensation  provided 

to  accident  injury  victims. 

1 5.  The  Board  proposes  two  options  for  reform  to  attain  premium  stability  in  the  short  term.  The 

first  option,  ("Option  1"),  consists  of  modest  reforms  of  tort  and  no  fault  features  of  the  current 

system. 

16.  The  first  tort  reform  contemplated  by  Option  I  is  a  limitation  upon  the  right  of  recovery  for  all 

non-pecuniary  damage  claims  in  the  form  of  a  deductible  of  $10,000.  This  means  that  the 

system  would  not  compensate  any  claim  for  non-pecuniary  general  damages  of  a  value  of  less 

than  or  equal  to  $1 0,000.  Any  non-pecuniary  general  damage  claim  above  the  value  of  $1 0,000 

would  be  reduced  by  that  amount. 

17.  The  Board  suggests  the  creation  of  a  panel  of  judges,  physicians,  experienced  tort  lawyers, 

consumer  and  insurance  company  claims  representatives  to  establish  guidelines  to  determine 

what  claims  will  fall  below  the  $10,000  limit.  Such  guidelines  could  promote  certainty  and 

dissuade  litigation  in  respect  of  the  $10,000  floor  level. 
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18.  The  second  tort  reform  is  an  extension  of  the  limit  of  $100,000  set  in  1978  (and  indexed  for 

inflation)  for  recovery  of  non-pecuniary  general  damages  for  those  victims  With  catastrophic 

injuries.  The  Board  proposes  that  the  limit  be  increased  to  the  level  of  $300,000  and  thereafter 

indexed  for  Inflation.  Although  all  claims  for  non-pecuniary  general  damages  would  be  subject 

to  the  deductible,  the  increase  of  the  existing  ceiling  of  $225,000  (indexed  to  1991  dollars)  to 

$300,000  would  provide  some  measure  of  horizontal  equity  for  victims  with  catastrophic  injuries. 

This  reform  is  unlikely  to  result  in  a  measurable  increase  in  premium. 

19.  The  Board's  consulting  actuary  estimates  that  the  implementation  of  the  deductible  plan  as 

above  outlined  would  produce  a  saving  of  about  $34-$40  of  loss  costs  per  insured  automobile 

in  1990. 

20.  The  Board  recommends  implementation  of  Option  1  contemporaneously  with  other  tort  reforms 

such  as  legislation  to  enact  mandatory  structured  settlements,  adjustment  of  prejudgment 

interest  rates  for  non-pecuniary  general  damages,  and  elimination  of  the  collateral  benefits  rule. 

21 .  The  Board  proposes  increases  to  the  existing  no  fault  benefits  as  follows: 

a.  increase  of  medical  and  rehabilitation  benefits  up  to  $25,000  per  person. 

b.  increase  of  death  benefits  -  death  of  head  of  household-$1 0,000,  plus  $1,000  for  each 
claimant  beyond  the  first  plus  1%  of  principal  sum  for  104  weeks  -  death  of  spouse  - 
$10,000  -  death  of  dependant  -  $2,000. 

c.  funeral  benefits  -  $3,000  per  person. 

d.  income  replacement  -  75%  of  gross  wages  to  a  maximum  of  $500/week  for  104  weeks. 

e.  unpaid  homemakers  -  $70  per  week  for  26  weeks  if  totally  disabled. 

These  benefits  should  be  subject  to  annual  review  or  indexing. 

22.  The  Board  recommends  that  the  current  system  pay  income  replacement  benefits  on  a 

secondary  basis  rather  than  a  contributory  basis  as  is  the  case  at  present.  The  problem  with 

contributory  compensation  is  that  it  can  result  in  overcompensation  where  other  sources  of 

income  replacement  that  are  available  do  not  take  contributory  sources  into  account.  If  the 

benefits  are  increased  to  current  needs,  the  overcompensation  effect  would  be  significant. 
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23.  The  Board's  consulting  actuary  advises  that  these  modest  changes  to  the  no  fault  benefits 

scheme  together  with  the  deductible  plan  would  likely  result  in  an  saving  of  about  $32  per 

automobile  in  relation  to  the  1 990  product.  The  change  to  the  no  fault  benefits  taken  together 

with  the  deductible  plan  should  produce  a  net  saving  of  $37  per  insured  automobile  for  the 

1 992  product. 

24.  If  delays  in  delivering  benefits  were  due  to  lack  of  clarity  in  the  process  or  lack  of  diligence  on 

the  part  of  insurers,  the  Government  could  request  the  Superintendent  to  work  with  the  industry 

to  simplify  the  application  process  in  the  first  case  and  legislate  time  requirements  for  payment 

of  no  fault  benefits  as  well  as  penalties  for  non  compliance  in  the  second  case.  The  result 

would  reduce  delays  in  compensation  payments. 

25.  Assuming  some  additional  modest  savings  attainable  through  the  implementation  of  the 

remaining  tort  reforms  mentioned  in  paragraph  20,  and  assuming  some  additional  modest 

premium  increases  are  granted  in  the  short  term,  the  Board  expects  the  implementation  of 

Option  1  would  achieve  the  goal  of  price  stability  in  the  short  term. 

26.  The  Board  is  unable  to  determine  whether  Option  1  will  be  effective  to  ensure  automobile 

insurance  premium  stability  in  the  long  term.  The  Board  thus  recommends  a  second  option 

("Option  2")  for  consideration. 

27.  Option  2  is  the  implementation  of  an  enhanced  no  fault  benefits  scheme  with  full  tort  rights 

subject  to  a  deductible  of  $10,000  for  all  non-pecuniary  general  damage  claims,  and  other  tort 

reforms  mentioned  in  paragraphs  1 8  and  20  above. 

28.  The  no  fault  benefits  package  under  Option  2  would  consist  of  the  following: 

a.  medical  and  rehabilitation  -  up  to  $500,000  per  person  for  10  years  or  20  years  less  the 

victim's  age,  whichever  is  the  longer,  such  coverage  to  be 
secondary  to  other  health  care  coverage. 

b.  long  term  care  -  up  to  $500,000  per  person. 

c.  death  benefits  -  $25,000  for  death  of  the  head  of  the  household  or  spouse 
plus  $10,000  for  each  dependant. 

-  $10,000  for  each  dependant. 
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-  $3,000  per  person. 

-  75%  of  gross  wages  to  a  maximum  of  $500  per  week,  with  a  7 
day  waiting  period  for  employed  persons,  and  60  day  wait  for 
the  deemed  to  be  employed,  i.e.  those  persons  who  can 
prove  that  they  had  employment  for  6  of  the  12  months 
previous  to  the  loss. 

-  students  at  the  elementary  school  level  to  receive  $1 ,000  per 
year  lost;  students  at  the  secondary  level  to  receive  $2,000 
per  year;  such  claimants  who  attain  age  19  and  remain 
disabled  and  cannot  attend  school,  receive  $340  per  week. 

-  students  at  college  or  university  level  to  receive  $4,000  per 
year  lost;  such  claimants  after  date  othenA/ise  expected  to 
graduate,  still  disabled,  receive  $340  per  week. 

-  $200  per  week  for  child  care  plus  $50  per  child  or  dependant 
to  a  maximum  of  $350  per  week. 

-  $50  per  week  for  home  care  based  on  reasonable  expenses. 

These  benefits  should  be  subject  to  annual  review  or  indexing. 

29.  The  Board's  actuary  provided  costing  estimates  for  Option  2  depending  whether  the  income 

replacement  benefits  are  primary,  i.e.,  payable  firstly  and  entirely  by  the  automobile  insurance 

no  fault  benefits,  or  secondary,  i.e.,  payable  secondly  to  all  disability  and  wage  benefits  from 

any  other  existing  sources.  In  addition,  costings  were  estimated  for  the  1 990  product  and  then 

projected  for  the  price  of  the  product  in  1992. 

30.  If  Option  2  were  implemented  with  the  benefits  to  be  primary,  the  savings  to  the  1 990  product 

are  estimated  at  $24  per  automobile,  if  the  benefits  were  secondary,  the  savings  to  the  1 990 

product  are  estimated  at  $27  per  automobile.  If  Option  2  were  implemented  with  primary 

benefits,  the  estimated  savings  on  the  1992  product  would  be  $29.  Option  2  with  secondary 

benefits  would  produce  a  savings  of  $32  on  the  1 992  product. 

31 .  The  cost  savings  under  Option  2  are  lower  in  most  estimates  than  the  cost  savings  expected 

under  Option  1.  The  reason  is  that  the  no  fault  benefits  package  under  Option  2  is 

considerably  more  generous  than  is  the  package  under  Option  1 . 

32.  The  Board  prefers  Option  2  over  Option  1 .  Although  the  cost  savings  are  lower  under  Option  2 

than  under  Option  1 ,  the  Option  2  benefits  are  more  in  line  with  the  needs  of  Alberta  traffic 

injury  victims  in  1991-92.  Moreover,  the  Board  considers  that  Option  2  is  more  likely  to  reduce 

d.  funeral  benefit 

e.  income  replacement 
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lltigation  and  curtail  the  inflationary  effect  of  claims  costs  over  time.  As  a  result,  although  the 

savings  in  Option  1  are  likely  to  be  greater  in  the  short  term,  the  Board  concludes  that  Option 

2  may  well  prove  to  be  a  satisfactory  solution  to  the  problem  of  premium  stability  not  only  in  the 

short  term  but  also  in  the  long  term. 

33.  The  Board  recommends  the  Government  implement  either  Option  1  or  2  in  the  short  term  if  it 

decides  that  the  problem  of  premium  stability  in  automobile  insurance  must  be  solved  by  some 

method  of  cost  containment.  It  should  further  study  the  solution  for  premium  stability  in  the 

long  term.  As  indicated.  Option  2  may  well  prove  to  be  a  satisfactory  solution  to  the  problem 

in  the  long  term. 

34.  The  Board  proposes  a  further  option  ("Option  3")  for  consideration  of  the  premium  stability 

problem  in  the  long  term.  Option  3  is  the  implementation  of  a  threshold  no  fault  system  with 

the  enhanced  no  fault  benefits  package  described  in  paragraph  28  above. 

The  main  difference  between  Option  2  and  Option  3  is  that  under  Option  2  tort  rights  are  fully 

preserved  apart  from  the  limitation  of  the  $10,000  deductible  upon  all  non-pecuniary  general  damage 

claims.  Under  Option  3,  tort  rights  are  intended  to  be  restricted  to  only  the  most  serious  injury  claims. 

Implementation  of  Option  3  would  require  consideration  of  the  type  of  threshold  system  Alberta  should 

have.  The  Option  3  in  this  report  assumes  the  threshold  is  the  same  as  that  currently  in  place  in  Ontario. 

35.  The  Board's  actuary  undertook  costings  of  Option  3  assuming  the  benefits  were  either  primary 

or  secondary,  and  then  predicting  the  cost  of  the  product  in  1990  and  1992. 

36.  If  Option  3  were  implemented  and  the  benefits  were  primary,  the  cost  savings  on  the  1 990 

product  are  estimated  to  be  $65  per  automobile.  If  Option  3  were  implemented  and  the  benefits 

were  secondary,  the  estimated  savings  on  the  1 990  product  would  be  $72.  If  Option  3  were 

implemented  and  the  benefits  were  primary,  the  savings  to  the  1 992  product  are  estimated 

at  $77.  If  Option  3  were  implemented  and  the  benefits  were  secondary,  the  savings  to  the  1 992 

product  are  estimated  in  the  amount  of  $85. 

37.  The  estimates  show  that  the  cost  savings  are  the  highest  under  Option  3,  the  threshold  model. 
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option  3  has  the  greater  potential  for  premium  savings.  However,  Option  3  limits  the  tort 

feature  of  the  automobile  insurance  system  more  severely  than  Option  2.  The  Board  is  of  the 

view  that  for  the  achievement  of  price  stability  in  the  long  term,  either  Option  2  or  Option  3 

would  be  suitable. 

38.  The  Board  did  not  obtain  cost  estimates  of  a  pure  no  fault  model.  The  Board  is  satisfied  that 

the  cost  savings  would  be  higher  under  a  pure  no  fault  model  similar  to  that  in  place  in  Quebec 

at  present  than  would  be  attainable  under  any  of  the  three  options  described  above.  However, 

the  Board  concluded  that  the  pricing  problem  in  Alberta  would  be  adequately  met  in  the  long 

term  by  the  implementation  of  either  Option  2  or  Option  3. 

39.  While  the  Board  observes  that  the  premium  savings  would  be  greater  under  the  pure  no  fault 

model,  the  options  it  proposed  each  preserve  the  principle  of  individual  responsibility  for  fault 

in  certain  cases,  a  social  concept  which  cannot  be  quantified  in  dollar  terms. 

In  conclusion,  the  Board  recommends  further  study  of  the  question  of  whether  the  system  should 

widen  the  scope  of  traffic  victims  to  be  compensated  as  a  matter  of  fairness  rather  than  as  a  matter  of 

attaining  premium  stability.  The  Government  should  determine  if  Albertans  desire  a  system  that  is 

primarily  fault  based,  or  primarily  based  on  the  principle  of  no  fault. 

The  Board  favours  the  implementation  of  tort  reforms  to  the  current  system  to  enhance  its  cost 

effectiveness  for  several  reasons.  First,  the  transformation  of  an  automobile  insurance  system  is  a 

significant  undertaking.  In  the  automobile  insurance  market,  systemic  changes  can  cause  market 

dislocation  and  instability.  These  conditions  have  negative  effects  on  both  automobile  insurance 

consumers  and  suppliers.  Second,  the  overhaul  of  an  automobile  insurance  system  can  be  costly. 

Moreover,  the  costs  may  have  to  be  borne  ultimately  by  the  automobile  insurance  consumers.  Third,  the 

current  system  does  not  require  radical  change  to  rectify  the  present  deficiencies.  Finally,  the  tort  features 

provide  certain  benefits  to  the  consumer  which  cannot  be  measured  in  dollar  terms.  The  Board  thus 

recommends  that  the  Government  move  conservatively  toward  modification  of  the  automobile  insurance 

system.  The  Board  recommends  the  Government  consider  reforms  by  proceeding  along  the  spectrum 
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shown  in  the  figure  below  from  the  left  to  the  right  until  it  has  achieved  the  combination  of  compensation 

features  most  suitable  to  Alberta  motorists. 

Current 

System 

Current  System 
with 

Tort  Reform 

Option  1 

Tort  System 
with 

Enhanced 
No  Fault 

Elective 

No  Fault 

Threshold 

No  Fault 

Pure 

No  Fault 

Option  2 Option  3 
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11.  BACKGROUND 

This  study  arose  from  concerns  of  the  Alberta  Automobile  Insurance  Board  ("the  Board")  and  the 

Minister  of  Consumer  and  Corporate  Affairs  over  price  stability  in  automobile  insurance  premiums. 

The  Board's  concerns  stemmed  from  its  observation  that  automobile  insurance  became  underpriced 

in  1985  and  remained  underpriced  over  the  next  several  years.  There  was  a  short  term  advantage  to 

consumers  who  reaped  the  benefit  of  low  insurance  costs  in  that  period.  However,  the  Board  was  aware 

that  underpriced  insurance  could  produce  unsatisfactory  market  conditions  that  would  eventually  affect 

consumers  adversely.  The  Board  warned  that  underpriced  insurance  could  lead  to  a  shrinkage  in  the 

market.  It  could  also  cause  sudden,  dramatic  and  continuous  premium  increases.  These  conditions 

would  in  their  turn  render  compulsory  automobile  insurance  less  available  and  affordable. 

Both  the  Minister  and  the  Board  noted  the  significant  business  losses  posted  annually  by  automobile 

insurers  since  1 986.  The  underpricing  problem  caused  some  automobile  insurers  to  withdraw  from  the 

market  and  the  concern  over  market  shrinkage  became  real. 

In  late  1988,  the  Board  encouraged  automobile  insurers  to  consider  gradual  increases  in  their 

premium  levels  to  ease  the  developing  market  pressures.  It  expected  that  a  series  of  gradual  increases 

over  a  limited  duration  would  restore  price  adequacy  to  automobile  insurance.  With  reasonable  pricing, 

automobile  insurance  would  gradually  become  more  available  and  the  frequency  and  degree  of  cost 

increases  would  diminish.  Easing  of  these  conditions  would,  in  turn,  promote  affordability. 

In  1989,  the  Board  approved  several  automobile  insurance  premium  increases  for  modest 

percentages.  However,  the  requirement  of  the  automobile  insurance  industry  for  additional  increases 

continued  into  1990.  The  Minister  inquired  whether  the  pattern  of  continuing  increases  was  a  signal  of 

potential  instability  in  pricing.  He  asked  the  Board  to  determine  whether  there  was  a  problem  of  premium 

instability  in  automobile  insurance  and  if  so,  whether  the  cure  was  to  modify  the  tort  and  no  fault  features 

of  the  existing  automobile  insurance  system. 

The  Board  proposed  a  study  of  current  costs  of  automobile  insurance  claims.  It  retained  Mr.  Joe 

Cheng,  a  consulting  actuary,  to  conduct  surveys  of  bodily  injury  claims  and  accident  benefits  payments 
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in  1988  and  1990/  The  Board  expected  the  surveys  to  reveal  information  about  the  causes  and  rate  of 

insurance  cost  increases.  The  Board  expected  to  determine  from  the  survey  results  whether  there  was, 

or  was  likely  to  develop,  a  pricing  problem  in  the  automobile  insurance  system.  The  second  stage  of  the 

study  was  an  examination  of  the  existing  system  and  a  comparison  of  alternative  insurance  models  with 

varying  degrees  of  tort  and  no  fault  features.  The  Board  retained  Messrs.  Michael  Trebilcock  and  Bruce 

Chapman,  professors  of  law  and  economics  at  the  University  of  Toronto,  to  perform  an  economic  analysis 

of  the  existing  and  alternative  automobile  insurance  models.^ 

Due  to  time  and  budget  limitations,  the  Board  could  not  perform  an  exhaustive  analysis  of  the  merits 

and  deficiencies  of  the  existing  automobile  insurance  system.  Premium  stability  is  only  one  element  of 

the  system.  The  Board  realized  that  if  substantive  changes  were  undertaken  to  control  the  cost  features 

of  the  system,  those  changes  would  likely  affect  its  compensation  and  benefit  features.  However,  the 

evaluation  of  the  most  appropriate  compensation  and  benefit  features  would  require  consideration  not 

only  of  economic  facts  and  assumptions,  but  also  political,  legal  and  social  issues.  Unfortunately,  a  full 

consideration  of  these  issues  was  beyond  the  scope  of  the  proposed  study.  The  Minister  and  the  Board 

agreed  that  the  results  of  its  study  might  include  recommendations  for  further  investigation  of  certain 

issues.  They  established  the  following  terms  of  reference  for  the  Board's  study: 

Whereas  concerns  have  been  raised  about  the  adequacy  of  pricing  of  compulsory  automobile 
insurance  products  in  Alberta,  and  whether  there  are  means  to  ensure  greater  stability  of  pricing  of  such 
products  in  the  short  term  and  long  term  for  the  benefit  of  Alberta  motorists; 

And  whereas  the  Alberta  Automobile  Insurance  Board  has  been  monitoring  the  current  pricing 
increases  of  automobile  insurance  products  sought  by  automobile  insurance  suppliers  for  the  Province 
of  Alberta; 

And  whereas  it  appears  desirable  to  examine  the  current  costs  of  compulsory  automobile  insurance 
products  available  to  Alberta  motorists,  and  the  merits  of  the  existing  tort  system  for  personal  injury  and 
property  damage  by  automobile  accident,  and  certain  proposals  for  improvement  to  the  tort  system  and 
the  question  of  whether  certain  features  of  no  fault  automobile  insurance  systems  might  better  serve 
Alberta  motorists; 

^  Joe  S.  Cheng,  (Eckler  Partners),  Report  on  Alberta  Motor  Vehicle  Claim  Survev.  August  1991. 

^  Michael  J.  Trebilcock  and  Bruce  Chapman,  A  Review  of  Options  for  Reform  Of  The  Alberta  Automobile 
Compensation  Reoime.  rev.  August  30,  1991. 



Now  therefore,  at  the  request  of  the  Minister  of  Consumer  and  Corporate  Affairs,  the  Honourable 
Dennis  Anderson,  the  Alberta  Automobile  Insurance  Board  will  undertake  a  study  of  the  automobile 
insurance  system  in  Alberta,  and  report  upon  the  following: 

The  cost  effectiveness  of  the  current  automobile  insurance  system  for  claims  arising  out  of 
automobile  accidents. 

The  desirability  of  implementing  modest  reforms  to  the  current  automobile  insurance  system  to 
enhance  its  cost  effectiveness. 

The  cost  savings  and  effectiveness  of  a  no  fault  system  for  compensation  for  claims  arising  out  of 
automobile  accidents. 

Whether  there  are  reasonable  grounds  to  support  the  proposition  that  modifications  to  the  current 
system  that  enlarge  no  fault  features  would  produce  greater  price  stability  in  the  short  and  long  term. 

During  its  study,  the  Board  sought  information  from  several  sources.  It  relied  upon  its  consultants' 

advice  to  determine  whether  the  premiums  charged  are  reasonable  and  justifiable  considering  the  benefits 

provided.  In  addressing  the  issues  set  out  in  the  terms  of  reference,  it  carefully  examined  previous 

research,  including  the  Report  of  Inquiry  into  Motor  Vehicle  Accident  Compensation  in  Ontario,  the  most 

recent  and  comprehensive  Canadian  study  on  a  related  subject  (hereafter  referred  to  as  the  "Osborne 

Report").^  It  held  discussions  with  administrators  of  alternate  insurance  systems  in  other  jurisdictions."* 

It  consulted  with  representatives  of  the  industry  who  operated  under  those  various  alternate  insurance 

systems.  It  received  advice  from  scholars  who  had  studied  automobile  insurance  models  in  and  outside 

Canada.^  It  obtained  statistical  information  from  various  departments  of  the  Government  of  Alberta  and 

from  The  Insurance  Bureau  of  Canada  ("IBC")  to  add  to  the  data  collected  by  its  consultants.  It  also 

considered  its  own  information  and  knowledge  of  the  operating  automobile  insurance  system  in  Alberta. 

^  The  Honourable  Mr.  Justice  Coulter  A.  Osborne,  Report  of  Inquiry  into  Motor  Vehicle  Accident 
Compensation  in  Ontario.  Published  by  the  Ontario  Ministry  of  the  Attorney  General  and  the  Ministry 

of  Financial  Institutions,  Queen's  Printer  for  Ontario,  February,  1 988. 

^  Meetings  were  held  with  the  Societe  de  I'assurance  automobile  du  Quebec,  the  Department  of 
Licensing  and  Regulation  of  the  Insurance  Bureau  of  the  State  of  Michigan,  and  the  Ontario  Insurance 
Commission  in  February  and  June  of  1 991 . 

^  Discussions  were  held  with  Professor  Marc  Gaudry  of  the  Centre  de  recherche  sur  les  transports  at  the 
Universlte  de  Montreal,  Professors  Claude  Fluet  and  Pierre  Lefebvre  of  the  Department  of  Economic 
Science  at  the  University  of  Quebec  at  Montreal,  Professor  Jean  Bigot,  at  the  University  of  Paris,  and 
Professors  Michael  Trebilcock  and  Bruce  Chapman,  of  the  University  of  Toronto. 
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After  consideration  of  ail  of  the  information  gatliered,  it  determined  the  likely  causes  of  automobile 

insurance  cost  increases.  It  formulated  an  opinion  about  whether  there  will  be  price  stability  in  automobile 

insurance  in  Alberta  in  the  short  and  long  terms.  The  results  of  its  study  appear  below  in  three  stages. 

The  first  stage  is  an  analysis  of  the  costs  of  automobile  insurance  to  Alberta  motorists.  The  second  stage 

is  an  analysis  of  the  issue  of  premium  stability.  The  third  stage  is  an  examination  of  the  methods  to 

control  increases  in  loss  costs.  A  summary  of  the  Board's  conclusions  and  recommendations  appears 

in  the  Executive  Summary. 

Hi.    ANALYSIS  OF  COST  OF  AUTOMOBILE  INSURANCE  TO  ALBERTA  MOTORISTS. 

The  following  analysis  contains  certain  terms,  such  as  "average  premium",  "loss  cost",  "claim  cost" 

and  "frequency"  that  are  common  to  the  automobile  insurance  industry.  In  this  study,  the  average 

premium  refers  to  the  average  earned  premium  for  each  vehicle  insured.  As  policies  may  be  in  force  for 

portions  of  two  calendar  years,  i.e.  from  July  1  of  one  year  to  July  1  of  the  next,  the  premium  is  earned 

over  two  calendar  years.  Thus  earned  premium  refers  to  the  proportion  of  premium  used  during  the 

calendar  year  under  consideration.  Loss  cost  refers  to  the  total  amount  of  losses  and  loss  adjustment 

expenses  for  a  given  year  divided  by  the  number  of  vehicles  insured.  The  claim  cost  is  the  total  amount 

of  the  losses  and  loss  adjustment  expenses  for  a  given  year  divided  by  the  number  of  claims  incurred. 

Frequency  is  determined  by  dividing  the  number  of  claims  incurred  for  a  given  year  per  100  vehicles 

insured. 

The  Board  chose  to  examine  current  premiums  and  loss  costs  for  private  passenger  vehicles  by 

considering  the  Alberta  trends  over  the  past  two  decades.  The  Board  considered  it  reasonable  to  view 

increases  in  automobile  insurance  premiums  over  an  extended  period.  It  decided  to  measure  premium 

increases  in  constant  dollars  (adjusted  for  inflation)  as  well  as  in  nominal  dollars  (unadjusted  for  inflation). 

It  further  took  account  of  the  historic  relationship  between  loss  costs  and  premiums.  This  relationship  is 

considered  since  it  is  the  accepted  practice  of  insurers  to  rely  on  past  loss  cost  experience  in  predicting 
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future  loss  costs.^  Thus  the  premium  and  loss  costs  analysis  began  with  a  brief  historical  review  of  the 

period  from  1972-1989. 

A.    HISTORICAL  REVIEW  OF  PREMIUM  AND  LOSS  COST  LEVELS  FROM  1972-1989 

Alberta  had  487,086  insured  vehicles  in  1972.  The  amount  of  Insurance  premiums  paid 

totalled  $66,581 ,225  in  nominal  dollars.  The  average  premium  paid  for  an  insured  vehicle  for  all 

coverages  was  $137  in  nominal  dollars.  As  for  optional  automobile  insurance  coverages,  only  67%  of 

insured  vehicles  carried  collision  coverage.  Only  34.4%  of  insured  vehicles  carried  comprehensive 

coverage.  However,  35.4%  of  insured  vehicles  carried  specified  perils  coverage.  Over  the  next  seventeen 

years,  ail  of  these  aspects  underwent  strong  changes. 

By  1989,  there  were  1,297,804  insured  vehicles  in  Alberta.  This  number  produced  a  total  premium 

volume  of  $557,038,476  and  an  average  premium  per  insured  vehicle  of  $445  in  nominal  dollars. 

In  1 989,  75%  of  insured  vehicles  carried  collision  coverage  and  78.2%  of  the  total  carried  comprehensive 

coverage.  The  percentage  of  insured  vehicles  carrying  specified  perils  coverage  dropped  to  9%  which 

showed  that  more  consumers  had  moved  to  comprehensive  coverage.^ 

1.  PREMIUMS 

The  historical  review  showed  dramatic  increases  in  premiums  in  two  intervals  between  1 972-1 989. 

The  first  such  interval  was  between  1974-1977.  The  average  premium  for  all  coverages  increased 

from  $145  in  1974  to  $272  in  1977,  which  represented  an  increase  of  23.4%  per  year,  or  13%  per  year 

after  adjustment  for  inflation.  The  second  interval  of  significant  increase  was  between  1980  and  1983. 

The  average  premium  increased  in  this  interval  at  a  rate  of  15.7%  per  year.  This  rate  of  increase  in 

premiums  after  adjustment  for  inflation  was  less  than  1  percent. 

Figure  1  displays  the  changes  in  the  average  premium  per  vehicle  insured  with  all  coverages 

®  Authority  for  these  methods  was  found  in  The  Osborne  Report,  fn  3,  supra  at  page  275. 

^  Source:  IBC  Statistical  Data. 
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combined.  The  changes  are  shown  in  nominal  dollars  over  the  period  between  1972  and  1989.  Figure  2 

shows  the  same  premium  changes  when  indexed  for  inflation.  Figure  2  illustrates  strong  swings  over  time 

in  the  price  of  insurance  per  vehicle.  The  highest  point  in  pricing  occurred  in  1 977.  After  pricing  reached 

that  pinnacle,  there  was  a  steady  decline  until  1989. 

The  pattern  of  premium  increases  for  third  party  liability  insurance  in  Alberta  was  similar  to  that  of 

Ontario  between  1975  to  1986.  Accident  benefit  premiums  in  Ontario  were  relatively  unstable,  although 

with  less  dramatic  variations  than  occurred  with  third  party  liability  premiums.^  By  contrast,  accident 

benefit  premiums  in  Alberta  were  stable. 

The  cost  of  automobile  insurance  in  Alberta  increased  by  225%  in  nominal  dollars  from  1972 

until  1 989.  However,  the  cost  of  living  due  to  inflation  in  the  same  period  increased  by  a  higher  amount 

of  257  per  cent.  Thus  in  constant  dollar  terms,  the  average  premium  in  1989  had  actually  decreased  from 

the  cost  in  1 972  by  9  per  cent.  Figure  3  depicts  the  pattern  of  premium  increases  and  decreases  in  the 

period  under  review. 

2.    LOSS  COSTS 

Figures  1  and  2  also  show  loss  costs  per  vehicle  insured  between  1 972  and  1 989.  They  show  that 

loss  costs,  like  premiums,  increased  over  time.  Moreover,  the  increases  in  loss  costs  were  cyclical.  Costs 

tended  to  decline  in  Alberta  during  periods  of  economic  slowdown,  and  to  accelerate  rapidly  during 

economic  recovery.  Figure  2  shows  that  loss  costs,  adjusted  for  inflation,  decreased  in  periods  of 

recession  between  1 974-76  and  1 980-83.  Loss  costs  increased  by  an  average  of  1 0%  per  year  during 

the  oil  boom  between  1977-1980.  The  period  under  review  showed  little  consistency  in  the  frequency  of 

claims. 

®  The  Osborne  Report  describes  the  pattern  of  premium  increases  in  third  party  liability  and  accident 
benefits,  fn  3,  supra,  at  page  277.  The  IBC  Statistical  Data  was  the  source  of  the  information  for  Alberta. 
The  Osborne  Report  is  the  source  for  all  information  relating  to  Ontario  auto  insurance  unless 
specifically  indicated  otherwise. 
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3.    THE  RELATIONSHIP  OF  PREMIUMS  TO  LOSS  COSTS 

Although  both  losses  and  premiums  increased  over  time,  premiums  typically  increased  two  to  three 

years  after  loss  costs  increased.  Premiums  would  continue  to  increase  for  two  to  three  years  after  loss 

costs  had  levelled  off.  Figure  1  illustrates  the  undenrt/riting  cycles  of  automobile  insurance  in  Alberta 

between  1972  and  1989.  The  pattern  is  one  of  premium  increases  lagging  increases  in  loss  costs  by  two 

to  three  years.  In  the  recovery  phases,  competition  typically  decreases  and  insurers  benefit  from 

redundant  premium  levels  until  competitive  conditions  return  to  normal.  However,  in  the  six  to  eight  years 

of  the  declining  phase  of  the  most  recent  cycle,  because  of  competitive  pressures,  insurers  did  not 

increase  premiums  to  adequate  levels  to  meet  loss  cost  levels. 

The  same  pattern  emerged  across  Canada.®  The  Osborne  Report  found  that  premiums  declined 

steadily  from  1978-1981.  It  suggested  that  the  decline  occurred  in  Ontario  because  premiums  were  too 

high  in  relation  to  expected  loss  costs  at  that  time.  Alternatively,  insurers  may  have  become  more  casual 

in  predicting  loss  costs  because  of  high  interest  rates.  The  study  suggested  that  the  decline  in  Interest 

rates  and  the  increase  in  bodily  injury  claims  costs  compounded  the  premium  problem  in  1 982-83.  It  said 

the  increase  in  bodily  injury  claims  costs  was  due  in  part  to  the  impact  of  the  legislative  changes  which 

introduced  prejudgment  interest  and  the  Ontario  Family  Law  Reform  Act  claims.  It  suggested  that  insurers 

also  did  not  account  for  the  probability  that  claims  costs  would  increase  due  to  the  return  to  relative 

economic  prosperity  from  the  recession  in  the  early  1980s.  It  also  said  the  problem  perceived  by  the 

Ontario  government  and  the  public  was  worsened  when  a  substantial  premium  increase  in  1985-6  was 

not  introduced  gradually.^° 

The  increase  in  third  party  liability  loss  costs  between  1982-1986  in  Ontario  was  due  to  increases 

in  both  frequency  and  average  bodily  injury  claims  costs.    Bodily  injury  frequency  had  increased  by 

®  Memorandum  to  the  Automobile  Insurance  Board  from  Joe  Cheng,  December,  1 990,  Alberta  Automobile 
Insurance  -  A  Historical  Review. 

^°  The  Osborne  Report,  fn  3,  supra  at  pp  283-285. 

"  The  Osborne  Report,  fn  3,  supra  at  p  279. 
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24%  between  1982  and  1986.^^  The  Osborne  Report  cited  some  thirteen  reasons  for  the  increases  in 

bodily  injury  claims  costs.^^  It  concluded  that  insurers  were  justified  in  increasing  premiums  in  1986 

because  the  1985  loss  costs,  including  operating  expense,  had  exceeded  premium  levels  in  1985.^* 

4.    FORCES  FOR  INCREASES  IN  LOSS  COSTS 

Figures  4,  5,  6,  7,  7A,  8  and  8A  depict  the  Alberta  trends  in  claim  frequency.  There  were  similar 

patterns  of  increases  and  decreases  of  loss  costs  per  vehicle  throughout  the  period  in  each  class  of 

coverage.  However,  there  were  different  forces  causing  the  changes  in  loss  costs  in  the  past  two 

underwriting  cycles.  An  examination  of  the  various  classes  of  coverage  reveals  these  differing  forces. 

a.  Third  Party  Liability  Coverage 

Loss  costs  for  third  party  liability  coverage  expressed  in  nominal  dollars  increased  from  an  average 

of  $89  per  vehicle  in  1976  to  $137  in  1980.  Loss  costs  increased  again  from  $130  in  1984  to  $215 

in  1989.  Figures  7  and  7A  depict  the  frequency  and  severity  of  third  party  liability  claims  costs. 

Frequency  had  declined  significantly  from  1974  to  1977  and  remained  relatively  stable  to  1981  when  it 

declined  again.  It  again  remained  relatively  stable  until  1989.  From  1982  to  1986,  the  average  size  of 

claim  against  third  party  liability  coverage  increased  by  over  $500  and  increased  by  the  same  amount 

again  from  1986  to  1989. 

Beginning  in  1 982,  the  automobile  insurance  industry  differentiated  the  data  on  bodily  injury  costs 

from  the  property  damage  costs  of  third  party  liability  coverage.  However,  the  data  can  be  considered 

reliable  only  from  1983  onward.  Figure  9  shows  the  loss  costs  for  the  two  kinds  of  losses  separately  and 

combined.  The  data  showed  that  in  nominal  dollars,  bodily  Injury  loss  costs  in  Alberta  between  1 983-1 989 

The  Osborne  Report,  fn  3,  supra  at  p  276. 

The  Osborne  Report,  fn  3.  supra  at  p  269-275. 

The  Osborne  Report,  fn  3,  supra.  Finding  F72  at  p  29,  pp  283-285  and  294-5. 
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had  increased  by  1 15  per  cent,  while  property  loss  costs  increased  by  only  34  percent.  The  frequency 

of  claims  for  bodily  injury  losses  had  increased  in  that  period  by  43  per  cent.  Figure  10  shows  these 

increases.  By  contrast,  Figure  1 1  shows  the  frequency  for  property  damage  losses  had  remained  stable. 

Thus  it  was  the  increases  in  severity  and  frequency  of  bodily  injury  claims  that  caused  the  most 

significant  increases  in  loss  costs  in  third  party  liability  insurance  between  1 983  and  1 989. 

b.  Accident  Benefits 

The  automobile  insurance  industry  first  offered  accident  benefits  in  1 972.  These  benefits  consist  of 

a  prescribed  schedule  of  first  parly  payments  for  injured  persons  regardless  of  fault.  There  has  been  only 

modest  upgrading  of  these  benefits  since  1972.  The  current  benefits  appear  in  Exhibit  1. 

Figures  12  and  12A  show  the  trends  for  accident  benefits  between  1975  and  1990.  Average  loss 

costs  for  accident  benefits  were  less  than  $6  in  nominal  dollars  per  insured  vehicle  in  1 975.  By  1 990,  they 

had  increased  to  an  average  of  $15  per  insured  vehicle.  The  average  premium  in  nominal  dollars 

increased  from  $10  in  1975  to  $15  in  1990.  Figure  12  shows  the  trends  in  nominal  dollars.  However, 

Figure  12A  shows  that  in  constant  dollars,  average  loss  costs  decreased  from  $15  in  1975  to  $1 1  in  1983, 

and  returned  to  the  level  of  $15  in  1990. 

Figure  8  shows  that  the  value  of  the  average  claim  cost  increased  steadily  from  $694  to  $1 ,325. 

Figures  8  and  8A  show  that  frequency  varied  in  the  early  part  of  the  period.  However  after  1983, 

frequency  increased  steadily. 

The  relative  stability  in  accident  benefits  premiums  may  have  been  due  to  the  modest  level  of 

benefits  historically  available.  The  stability  also  could  have  been  due  to  the  existence  of  collateral  benefits 

provided  by  employers  of  injured  persons  which  replaced  some  of  the  incurred  losses. 

c.  Optional  Coverages 

There  had  been  increases  in  loss  costs  for  collision,  comprehensive  and  specified  perils  coverage 

from  1 972-1 989.  Loss  costs  for  collision  coverage  doubled  from  $60  in  nominal  dollars  per  insured  vehicle 
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in  1976  to  $120  in  1980.  Losses  for  comprehensive  coverage  increased  from  $25  per  insured  vehicle 

in  1976  to  $53  in  1980.  The  increases  became  more  gradual  from  1984  to  1989. 

After  decreasing  to  $1 00  by  1 984,  collision  loss  costs  increased  to  $144  in  1 989,  and  comprehensive 

loss  costs  increased  from  $65  in  1984  to  $85  in  1989.  Figures  5  and  6  show  frequency  in  optional 

coverage  damage  claims  had  increased  only  slightly,  and  the  cost  increases  were  relatively  stable. 

5.  ANALYSIS 

This  review  shows  that  historically,  there  has  not  been  premium  stability  in  automobile  insurance  in 

Alberta.  Premium  increases  have  lagged  loss  costs  by  2  to  3  years.  Thus,  in  some  intervals  insurers 

have  enjoyed  premium  levels  that  outstripped  loss  costs  by  significant  proportions.  In  other  intervals,  they 

have  suffered  large  losses.  The  losses  result  from  the  uncertainty  Involved  in  predicting  the  likely  cost 

of  insurance  in  future  years.  Yet  in  constant  dollars,  the  insurance  premium  steadily  declined  for  some 

years.  At  the  end  of  the  period,  the  premium  in  constant  dollars  was  lower  in  1989  than  at  any  time  in 

the  previous  17  years. 

Between  1972  to  1989,  automobile  insurance  costing  was  typically  cyclical.  There  was  an  inverse 

relationship  between  economic  conditions  and  loss  costs.  The  claims  frequency  altered  with  the 

economic  cycle.  It  increased  with  economic  prosperity  and  declined  in  concert  with  slowdowns  in 

economic  growth.  However,  the  price  of  automobile  insurance  in  Alberta  increased  significantly  in  only 

two  intervals  of  that  period. 

In  the  late  1 970s,  vehicle  damage  claim  costs  caused  the  increases  in  loss  costs.  However,  by  the 

end  of  the  1980s,  the  vehicle  damage  claim  costs  had  levelled  off.  After  1983,  the  increase  in  severity 

of  bodily  injury  claims  was  the  primary  reason  for  the  increase  in  loss  costs.  This  increase  created  new 

pressure  on  premiums. 

The  Board  concluded  that  the  increases  in  premium  and  loss  costs  in  Alberta  occurred  for  reasons 

different  from  the  case  in  Ontario.  For  example.  Alberta  was  not  experiencing  significant  economic 

prosperity  in  the  years  in  which  claims  costs  were  increasing.  Alberta  did  not  enact  legislation  similar  to 
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the  Ontario  Family  Law  Reform  Act.  Premiums  were  not  high  in  relation  to  loss  costs  in  1 985. 

On  the  other  hand,  some  conditions  did  resemble  the  characteristics  of  the  automobile  insurance 

problem  in  Ontario.  Frequency  and  severity  of  accidents  were  increasing  at  a  dramatic  rate  continuously 

after  1 983.  Insurers  in  the  late  1 980s  became  caught  with  accumulated  premium  deficiencies  in  the  face 

of  significant  increases  in  loss  costs.  In  the  Board's  view,  the  intense  competition  among  insurers  during 

the  1984-1989  period  prevented  applications  for  premium  increases  commensurate  with  expected 

increases  in  loss  costs.  As  a  result,  Alberta  motorists  enjoyed  a  vacation  from  premium  increases  that 

would  have  been  justified,  but  were  not  sought  by  insurers  in  those  years. 

In  summary,  while  there  was  a  lack  of  premium  stability  in  automobile  insurance  in  this  period, 

Alberta  motorists  in  1989  received  a  more  extensive  insurance  product  and  at  a  lower  price  in  constant 

dollars  than  they  did  in  1972.  The  Board  concluded  that  the  automobile  insurance  system  served  Alberta 

motorists  well  during  this  period. 

However,  at  the  end  of  this  period,  loss  costs  were  continuing  to  increase  due  to  increases  in 

severity  and  frequency  of  bodily  injury  claims.  Several  insurers  applied  for  premium  increases  following 

examination  of  the  1988  results. 

Against  this  background,  the  Board  examined  premiums  and  loss  costs  between  1 988  and  1 990. 

B.     REVIEW  OF  CURRENT  INSURANCE  PREMIUM  AND  COST  LEVELS  BETWEEN  1 988  -  1 990 

The  study  of  current  claims  costs  was  performed  with  reference  to  claims  files  of  certain  automobile 

insurers'^  who  conduct  business  in  Alberta.  All  participants  completed  the  claims  survey  forms 

appropriately  and  at  their  own  cost.  The  study  would  not  have  been  possible  without  their  cooperation. 

The  data  were  considered  in  the  context  of  automobile  insurance  premiums  and  loss  costs  between  1 988 

and  1990. 

A  list  of  the  insurers  selected  to  participate  in  the  sun/ey  is  found  in  Appendix  1. 
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1.    REPORT  ON  ALBERTA  MOTOR  VEHICLE  CLAIM  SURVEY 

The  Board's  consulting  actuary  conducted  a  survey  of  bodily  injury  claims  and  a  survey  of  accident 

benefits  claims.  The  surveys  examined  Alberta  claims  in  the  years  1988  and  1990.  The  claims  were 

selected  randomly  from  an  appropriate  distribution  throughout  the  province. 

The  sun/eys  determined  characteristics  about  the  persons  who  received  compensation,  the  amounts 

of  compensation  paid,  the  breakdown  of  compensation  paid  through  first  and  third  party  automobile 

insurance  for  bodily  injury  claims,  and  the  sources  of  compensation.  The  surveys  sought  information 

about  transaction  costs  and  the  timeliness  of  compensation  payments. 

As  the  surveys  concerned  only  closed  claims,  the  issue  of  reserves  was  not  relevant.  The  bodily 

injury  claims  survey  analyzed  up  to  1340  claims  files  closed  in  1988  and  1990.  The  accident  benefits 

survey  analyzed  a  total  of  1260  files  closed  in  1988  and  1990. 

The  surveys  probably  did  not  capture  complete  evidence  of  collateral  benefits  payments  for  two 

reasons.  First,  insurers  are  not  entitled  to  deduct  collateral  source  benefits  from  third  party  claims.  Thus 

they  may  not  have  determined  the  existence  of  collateral  benefits  in  many  injury  claims.  Second,  even 

where  the  insurers  may  have  documented  such  information,  the  Board  expects  that  not  all  claimants 

reported  receipt  of  all  benefits  provided  by  their  employers  and  other  sources. 

The  surveys  did  not  fully  capture  the  entire  spectrum  of  legal  expenses.  While  the  data  reflect  some 

payments  of  party  and  party  costs, ^®  the  entire  amount  of  the  payment  of  legal  fees  to  claimants'  lav^ers 

is  unknown.  Thus  the  data  do  not  fully  or  separately  show  the  part  of  claims  settlements  representing 

legal  expenses  only. 

The  information  collected  was  neither  uniform  nor  complete  in  all  cases.  However,  the  Board 

considered  the  conclusions  drawn  from  the  1 990  files  and  the  total  cost  figures  from  the  1 988  files  to  be 

reasonably  reliable.  The  results  of  the  claims  survey  data  appear  below. 

Party  and  party  costs  are  expenses  paid  or  payable  by  a  litigant  for  appearing  or  carrying  on  as  a  party 
to  a  proceeding.  The  Court  may  award  party  and  party  costs  in  its  discretion  or  order  that  the  costs  be 
payable  according  to  a  taxation  pursuant  to  Schedule  C  of  the  Alberta  Rules  of  Court.  See  Rules  600- 
612,  Alberta  Rules  of  Court.  In  this  report,  the  term  party  and  party  costs  refers  only  to  taxable  legal 

costs  recoverable  by  a  claimant's  lawyer. 
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a.  What  is  the  profile  of  persons  compensated  under  the  current  system? 

The  data  showed  that  most  claimants  for  tort  and  accident  benefits  under  the  current  system  seek 

compensation  for  soft  tissue  injuries.  Most  claimants  work  full  time.  Most  claimants  are  not  at  fault  for 

their  injuries. 

Over  half  of  the  claimants  had  soft  tissue  injuries.  This  group  received  about  25%  of  the  total  claims 

dollars.  About  1 0%  of  claimants  had  permanent  injuries.  About  3%  of  claimants  had  permanent  and  total 

disability.  Although  the  catastrophic  injury  cases  made  up  only  1.7%  of  the  claims  in  the  survey,  they 

accounted  for  almost  40%  of  the  total  loss  costs  in  the  sample.  The  data  showed  that  two  thirds  of  the 

claimants  for  tort  and  accident  benefits  worked  full-time.  Other  classes  of  claimants  in  small,  relatively 

equal  percentages  included  the  following: 

(0  persons  employed  part-time, 
(ii)  students  over  the  age  of  16, 
(ill)  retired, 
(iv)  unemployed, 
(v)  homemakers, 
(vi)  preschoolers,  and 
(vii)  others. 

About  two  thirds  of  the  injured  claimants,  including  passengers  and  pedestrians,  were  not  at  fault 

for  their  losses.  As  such,  they  may  have  had  the  right  to  claim  for  both  tort  and  no  fault  benefits. 

b.    What  were  the  characteristics  of  payment  of  compensation? 

Accident  benefits  payments  are  available  to  all  claimants  irrespective  of  fault.  Where  a  claimant  can 

show  all  or  some  of  the  fault  was  that  of  another  person  covered  by  automobile  insurance,  such  a 

claimant  may  also  claim  tort  benefits  from  the  tortfeasor's  insurer.  The  data  showed  that  the 

compensation  for  personal  injuries  varied  significantly.  The  extent  of  compensation  depended  whether 

the  injured  party  had  a  tort  claim.  The  survey  results  illustrate  the  variations  in  recovery  between  the  tort 

and  no  fault  sides  of  the  existing  automobile  insurance  system. 
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(i)    Bodily  Injury  Claims  Survey  Results 

(a)  What  was  the  nature  of  the  compensation  paid? 

The  data  provided  important  facts  about  bodily  injury  claims  made  when  a  tort  action  was  available. 

The  first  important  facts  appear  In  the  breakdown  of  costs  of  bodily  Injury  claims  resolved  by  way  of 

settlement  of  judgment  after  trial.  Figures  13  through  16  show  the  judgment  or  settlement  bodily  injury 

claims  cost  breakdowns. 

Figure  13  shows  the  breakdown  calculated  on  the  basis  of  all  surveyed  claims.  It  is  important  to  note 

that  non-pecuniary  general  damages  consumed  47.7%  of  all  claims  settlement  dollars. 

Figure  1 4  shows  the  breakdown  calculated  for  claims  between  $1  and  $1 0,000.  In  this  class  of  minor 

claims,  non-pecuniary  general  damages  accounted  for  83.1%  of  the  claims  settlement  dollars.  The  next 

largest  claims  in  this  class  were  for  past  lost  wages  and  out-of-pocket  expenses,  followed  by  party  and 

party  costs  and  judgment  interest. 

Figure  15  represents  the  breakdown  calculated  for  claims  between  $10,001  and  $75,000.  Non- 

pecuniary  general  damages  claims  accounted  for  57.1  %  of  the  claims  settlement  dollars.  Figure  1 5  shows 

that  the  descending  order  of  claims  matches  the  proportions  seen  in  the  class  of  claims  depicted  in 

Figure  14. 

Figure  16  shows  the  breakdown  calculated  for  claims  over  $75,000.  In  this  class  of  claims,  non- 

pecuniary  general  damages  comprised  only  1 8.2%  of  the  claims  settlement  dollars.  The  largest  part  of 

claims  settlement  dollars  in  this  class  pays  claims  for  loss  of  future  employment  income.  Non-pecuniary 

general  damages  is  the  next  largest  payment  in  this  class.  The  third  largest  claims  are  made  for 

payments  for  past  lost  wages  and  cost  of  future  care.  The  payments  made  in  this  class  for  out-of-pocket 

expenses  slightly  exceed  the  claims  for  party  and  party  costs  and  prejudgment  interest. 

The  data  displayed  in  Figures  13  through  15  show  that  non-pecuniary  general  damages  represent 

the  most  significant  component  of  bodily  injury  claims  payments.  They  also  show  that  the  higher  the 

value  of  the  total  claim,  the.  smaller  is  the  percentage  of  payment  for  non-pecuniary  general  damages. 
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BREAKDOWN  OF  JUDGMENT/SETTLEMENT 

Bodily  Injury  Claims:  All  Claims 
Alberta:  1990 

A.  Loss  of  Employment  Income  14.6% 
B.  Out  of  Pocket  Expenses  5.8% 
C.  Future  Employment  Income  1 8.6% 
D.  Non-Pecuniary  General  Damages  47.7% 
E.  Future  Care  Costs  3.3% 
F.  Fund  Management  0.2% 

G.  Party  and  Party  Costs*  5.2% 
H.  Gross-up  for  Tax  0.8% 
J.  Prejudgment  Interest  3.9% 
Total**  100.1% 

Note:  Party  and  Party  Costs  for  Claimants  represented  by  Counsel 
have  been  adjusted  if  entered  as  zero 

due  to  rounding  may  not  equal  100% 

0  47.7% 

B.  5.8% 

Source:  Claim  Survey  Figure  13 
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BREAKDOWN  OF 

JUDGMENT/SETTLEMENT 

BODILY  INJURY  CLAIMS:  $1 -$10,000 
ALBERTA:  1990 

A.  Loss  of  Employment  Income  7.6% 
B.  Out  of  Pocket  Expenses  3.7% 
C.  Future  Employment  Income  0.2% 
D.  Non-Pecunlary  General  Damages  83.1% 
E.  Future  Care  Costs  0.2% 
F.  Fund  Management  0.0% 

G.  Party  and  Party  Costs*  4.0% 
H.  Gross-up  for  Tax  0.0% 
J.  Prejudgment  Interest  1.2% 
Total**  100.0% 

*    Note:  Party  and  Party  Costs  for  Claimants  represented  by  Counsel 
have  been  adjusted  if  entered  as  zero 

**  due  to  rounding  may  not  equal  100% 

D.  83.1J5 

Source:  Claim  Sun/ey  Figure  14 
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BREAKDOWN  OF 

JUDGMENT/SETTLEMENT 

BODILY  INJURY  CLAIMS:  $1 0,001 -$75,000 
ALBERTA:  1990 

A.  Loss  of  Employment  Income  21.4% 
B.  Out  of  Pocket  Expenses  6.3% 
0.  Future  Employment  Income  3.4% 
D.  Non-Pecuniary  General  Damages  57.1% 
E.  Future  Care  Costs  0.7% 
F.  Fund  Management  0.0% 

G.  Party  and  Party  Costs*  6.5% 
H.  Gross-up  for  Tax  0.0% 
J.  Prejudgment  Interest  4.7% 
Total**  100.1% 

Note:  Party  and  Party  Costs  for  Claimants  represented  by  Counsel 
have  been  adjusted  if  entered  as  zero 

due  to  rounding  may  not  equ^l  100% 

E.  0.7% 

D.  57,1% 

C.  3.4% 

Source:  Claim  Survey  Figure  15 
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BREAKDOWN  OF 

JUDGMENT/SETTLEMENT 

BODILY  INJURY  CLAIMS:  over  $75,000 
ALBERTA:  1990 

A.  Loss  of  Employment  Income  1 1 .0% 
B.  Out  of  Pocket  Expenses  6.4% 
C.  Future  Employment  Income  45.1% 
D.  Non-Pecuniary  General  Damages  1 8.2% 
E.  Future  Care  Costs  7.8% 
F.  Fund  Management  0.6% 

G.  Party  and  Party  Costs*  4.5% 
H.  Gross-up  for  Tax  2.0% 
J.  Prejudgment  Interest  4.5% 
Total**  100.1% 

Note:  Party  and  Party  Costs  for  Claimants  represented  by  Counsel 
have  been  adjusted  if  entered  as  zero 

due  to  rounding  may  not  equal  100% 

D.  18^% 

C.45.1% 

Source:  Claim  Survey  Figure  16 
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(b)  How  were  claimants  compensated  for  economic  losses? 

Employed  claimants  who  were  neither  totally  at  fault  nor  permanently  injured  received  an  average 

settlement  sum  of  $15,842  in  1988  to  1990.  The  insurer  for  the  party  at  fault  paid  about  92.5%  of  the 

settlement  sum.  These  claimants  received  about  6.2%  from  their  own  automobile  insurer  and  1 .2%  from 

their  employer.  Unemployment  insurance  benefits  accounted  for  0.1%  of  that  settlement  sum.^^ 

Employed  persons  with  non  permanent  disabilities  sustained  an  average  wage  loss  of  $6,991  and 

out-of-pocket  expenses  in  an  average  sum  of  $1,130.  They  recovered  an  average  of  $5,194  or  74.3%  of 

their  wage  losses  from  ail  sources.  The  recovery  on  average  of  74.3%  is  considered  to  be  very  good  for 

three  reasons.  First,  there  are  cases  where  the  claimant  contributed  to  his  injuries  by  his  own  negligence. 

As  such,  his  recovery  should  be  reduced  by  the  proportion  of  the  losses  for  which  he  would  be  found 

liable.  However,  settlement  of  his  claim  for  lost  wages  might  occur  without  regard  to  the  possibility  that 

he  could  be  partly  liable  for  his  injuries  and  thus  he  might  not  recover  the  full  amount  of  his  wage  loss 

in  a  trial  of  the  action.  Second,  claimants  receive  a  greater  recovery  of  lost  wages  under  the  tort  system 

than  they  would  have  earned  from  employment  had  they  not  been  injured.  This  result  occurs  because 

the  tort  system  does  not  take  account  of  tax  and  compensates  on  the  basis  of  loss  of  gross  wages.  In 

the  real  world,  employees  receive  wages  net  of  tax.  Third,  a  claimant  may  recover  losses  from  a  private 

insurance  plan  or  from  his  employer  as  well  as  from  the  tortfeasor's  insurer.'®  For  these  reasons,  the 

average  recovery  of  economic  loss  of  74.3%  suggests  that  many  claimants  in  this  class  receive  full  or 

more  than  full  compensation  for  their  economic  losses. 

After  subtraction  of  payment  of  economic  losses,  employed  claimants  with  non  permanent  injuries 

received  an  average  award  for  non-pecuniary  general  damages  of  $9,503.  This  award  exceeds  the 

amount  of  the  award  for  the  average  wage  loss  in  this  class  of  injuries.  Assuming  the  average  annual 

Claim  Sun/ey,  fn  1 ,  supra,  p  1 1 . 

'®  It  was  established  by  Boarelli  v.  Flanagan.  [1973]  3  O.R.  69  that  an  award  for  damages  will  not  be 
reduced  where  the  plaintiff  has  recovered  benefits  from  some  alternative  collateral  source. 
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wage  earned  by  an  Albertan  in  1988  to  1990  in  the  range  of  $24,000  to  $27,000/®  the  average  wage  loss 

resulting  from  a  traffic  accident  would  equal  about  three  months  of  lost  wages.  In  effect,  the 

compensation  for  non-pecuniary  general  damages  produces  a  sum  which  in  total  provides  the  claimant 

with  more  than  twice  the  amount  of  his  actual  wage  loss. 

The  no  fault  feature  of  the  automobile  insurance  system  does  not  pay  injured  claimants  non- 

pecuniary  general  damages  for  pain  and  suffering  or  loss  of  enjoyment  of  life.  To  make  an  economic 

comparison  between  the  compensation  received  under  tort  and  that  received  under  the  no  fault  feature 

of  an  automobile  compensation  system,  we  convert  the  non-pecuniary  general  damage  benefits  to 

equivalent  economic  benefits.  Under  this  economic  analysis,  the  average  claimant,  neither  at  fault  nor 

permanently  injured,  received  100%  of  his  wage  loss  under  the  tort  side  of  the  current  system.  He 

received  income  replacement  from  the  tort  system  in  an  amount  equal  to  59.4%  of  the  wage  loss.  He 

received  further  income  replacement  in  an  amount  equal  to  14.9%  of  the  wage  loss  from  accident  benefits 

paid  by  his  own  automobile  Insurer,  from  benefits  received  from  his  employer,  and  from  the 

Unemployment  Insurance  Commission.  The  award  for  non-pecuniary  general  damages  was  equivalent 

to  135.9%  of  the  wage  loss.  The  total  benefits  received,  excluding  payment  of  medical  and  out-of-pocket 

expenses,  equalled  an  average  payment  of  $14,712.  This  last  sum  would  equal  210.4%  of  his  wage 

losses.^ 

Permanently  injured  and  totally  disabled  claimants  who  had  been  employed  before  the  loss  received 

a  total  average  settlement  award  of  $51,732.  Medical  and  out-of-pocket  expenses  accounted  for 

about  $7,854  of  the  total  settlement.  The  balance  paid  for  past  and  future  lost  income,  and  for  pain  and 

suffering  and  loss  of  enjoyment  of  life.  If  one  regards  the  balance  of  the  settlement  as  income 

replacement  only,  the  compensation  for  the  injury  and  economic  losses  would  be  equivalent  to  just  over 

one  and  a  half  years  of  income  of  the  average  Albertan  employed  full  time. 

Isolating  from  the  class  of  fatality  claims  only  those  cases  where  the  deceased  was  employed  before 

'®  Claim  Survey,  fn  1 ,  supra  ,  p  4  and  6. 

^  Claim  Survey,  fn  1 ,  supra,  p  1 1 . 
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the  fatality,  the  dependant  claimant  received  an  average  settlement  of  $109,975.  This  sum  is 

approximately  four  times  the  annual  salary  of  the  average  employed  Albertan. 

The  Board  takes  the  view  that  there  is  an  imbalance  in  the  compensation  provided  to  injured 

claimants  under  the  current  system.  Claimants  with  minor  injuries  are  overcompensated  and  claimants 

with  catastrophic  injuries  are  undercompensated.  In  the  case  of  minor  injuries,  some  claimants  receive 

more  than  100%  recovery  of  their  wage  losses.  Moreover,  claimants  in  this  class  are  overcompensated 

relative  to  the  non-pecuniary  general  damages  recovery  of  injured  claimants  in  the  other  classes.  For 

example,  a  claimant  with  a  minor  whiplash  injury  from  which  he  fully  recovers  within  three  months  may 

receive  tort  recovery  of  non-pecuniary  general  damages  in  an  amount  of  $3000,  although  he  may  have 

lost  no  or  little  time  from  his  employment.  His  pain  and  suffering  may  have  consisted  of  discomfort  and 

restriction  of  his  recreational  activities.  In  short,  his  loss  of  enjoyment  of  life  may  have  been  diminished 

only  minimally  and  in  any  case,  only  temporarily. 

By  contrast,  a  more  seriously  injured  claimant  left  with  a  5%  permanent  partial  disability  and 

pemnanent  pain  might  receive  an  award  of  $20,000-$25,000  for  non-pecuniary  general  damages.  He 

might  have  been  restricted  in  his  employment  opportunities  as  a  result  of  the  injury  and  forced  to  give  up 

certain  of  his  recreational  activities  forever. 

Further,  a  claimant  with  catastrophic  injuries,  confined  to  hospital  bed  for  a  remaining  life  span  of  50 

to  60  years,  and  unable  to  ever  engage  in  any  work  or  leisure  activities  whatsoever,  can  receive  no  more 

than  $225,000  (in  1991)^^  for  pain  and  suffering  and  loss  of  enjoyment  of  life. 

Finally,  a  dependant  of  a  deceased  breadwinner  receives  on  average  a  global  award  of  about 

$110,000  to  compensate  for  damages  including  loss  of  dependency  on  income,  loss  of  dependency  on 

valuable  services,  including  loss  of  comfort,  care  and  guidance  and  loss  of  accumulated  wealth. 

Assuming  economic  loss  is  a  proper  measure  of  the  severity  of  the  injury,  whereas  non  permanently 

injured  claimants  receive  about  210%  of  their  wage  loss,  claimants  with  permanent  injuries  receive 

compensation  equal  to  about  1.5  years  of  lost  wages.  Dependants  of  employed  persons  fatally  injured 

fn  28,  infra. 
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receive  compensation  equal  to  about  four  years  of  the  deceased's  lost  wages.  In  the  Board's  view,  the 

current  system  should  be  modified  to  correct  for  the  overcompensation  of  minor  injury  claims  relative  to 

other  injury  claims.  As  well,  there  should  be  some  adjustment  to  correct  for  undercompensation  of 

catastrophicaily  injured  claimants  relative  to  other  injured  claimants. 

(c)  How  timely  were  the  payments  made? 

The  data  showed  that  about  75%  of  tort  claims  settled  without  the  commencement  of  an  action.  The 

data  also  showed  that  no  more  than  1%  of  cases  proceeded  as  far  as  a  pretrial  conference.^  Less  than 

1%  of  cases  proceeded  as  far  as  trial.^^  The  data  indicated  there  were  delays  in  final  payment  of  liability 

claims.  The  average  claim  settled  within  about  18  months  of  the  loss.  Some  12%  of  claims  were  pending 

36  months  after  the  ioss.^* 

(d)  What  were  the  transaction  costs? 

The  data  showed  that  about  50%  of  claimants  in  1 988  retained  lawyers  for  representation  in  recovery 

of  their  claims.  That  percentage  had  not  increased  by  1990.  The  transaction  costs  represented 

about  13%  of  the  total  payments  of  bodily  injury  claims  settlements.  These  costs  included  fees  paid  by 

insurers  to  outside  lawyers,  in-house  lawyers,  independent  adjusters,  defence  medical  and  other  experts, 

and  other  incidental  costs,^^  but  excluded  legal  fees  paid  to  claimants'  lawyers. 

(e)  Where  were  the  increases  in  ciaims  costs  from  1 988  to  1 990? 

The  data  revealed  an  annual  injury  claims  inflation  rate  of  about  12.9  percent.  This  rate  was  more 

However.  In  Alberta,  trials  scheduled  for  less  than  three  days  do  not  require  a  pretrial  conference. 

Claim  Survey  fn  1,  supra,  p  16. 

Claim  Survey  fn  1,  supra,  p  14. 

Claim  Survey  fn  1,  supra,  p  15. 
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than  two  times  higher  than  the  rate  of  inflation  measured  by  the  Consumer  Price  Index.^®  This  claims 

inflation  rate  varied  among  claims. 

Claimants  with  soft  tissue  injuries  only  and  unrepresented  by  legal  counsel  received  the  lowest  non- 

pecuniary  general  damages  awards.  However,  the  rate  of  inflation  of  their  claims  was  about  equal  to 

those  of  similarly  injured  claimants  with  legal  counsel.  Claimants  with  other  than  soft  tissue  injunes  and 

without  legal  counsel  received  settlements  with  the  lowest  rates  of  inflation.  By  contrast,  claimants  with 

other  than  soft  tissue  injuries  and  represented  by  counsel  received  settlements  with  the  highest  inflation 

rates.  When  counsel  represented  claimants,  the  value  of  the  claim  showed  an  increase  of  about  two  to 

three  times  the  amount  received  by  unrepresented  claimants.  The  Board  made  two  observations  from 

the  data.  First,  the  more  serious  the  injury,  the  greater  was  the  value  of  the  award,  irrespective  of  counsel. 

Second,  the  involvement  of  legal  counsel  resulted  in  an  increase  in  the  settlement  value  of  the  claim. 

The  analysis  of  Ontario  claims  was  instructive  for  purposes  of  comparison.  It  suggested  several 

factors  to  explain  the  increase  in  bodily  injury  costs  in  Ontario.^^  One  factor  was  the  increases  in 

economic  loss  caused  by  economic  prosperity  which  resulted  in  more  large  claims  for  past  and  future  loss 

of  income.  Another  factor  was  increased  accident  frequency  caused  by  economic  prosperity.  A  third 

factor  was  the  statutory  discount  rate  set  up  by  statute  since  1980.  A  fourth  factor  was  health  care 

advances.  A  fifth  factor  was  the  developments  in  the  judicial  and  litigation  processes  as  they  applied  to 

the  automobile  insurance  system.  In  particular,  the  decisions  of  the  Supreme  Court  of  Canada  in  the 

Trilogy  in  1978^®  encouraged  courts  to  separate  the  various  heads  of  damages.  This  development 

permitted  a  higher  calculation  of  economic  loss.  Lawyers'  inventiveness  in  proving  economic  loss  by 

presenting  convincing  expert  evidence  had  led  to  increased  economic  loss  damage  assessments  which 

had  increased  total  damage  awards.  When  trial  damages  increased,  settlements  tended  to  increase. 

^®  Claim  Survey  fn  1 ,  supra,  p  1 5, 

The  Osborne  Report,  fn  3,  supra,  p  269-275. 

The  Trilogy  consists  of  Andrews  v.  Grand  &  Toy  Alberta  Ltd..  [1978]  2  S.C.R.  229;  Arnold  v.  Teno. 
[1978]  2  S.C.R.  287;  Thornton  v.  Prince  George  School  District  No.  57  et  al.  [1978]  2  S.C.R.  267. 



-  51  - 

Moreover,  the  defendant's  insurer  usually  paid  a  portion  of  the  claimants'  legal  costs  as  party  and  party 

costs.  Finally,  gross  up^  awards  significantly  increased  claims  costs  in  fatal  accident  and  major  injury 

cases. 

The  Osborne  Report  found  that  the  increase  in  numbers  of  claimants  represented  by  counsel  in 

Ontario  led  to  a  direct  increase  in  claims  costs  for  two  reasons.  First,  costs  increased  because  the 

involvement  of  counsel  usually  had  the  effect  of  increasing  the  value  of  the  claim.  Second,  costs 

increased  because  the  insurer  also  had  to  pay  on  average  about  10-15%  of  the  claim  as  party  and  party 

costs,  in  Ontario,  the  judicial  pretrial  procedure  and  the  legislation  introducing  judgment  interest  also 

figured  in  the  increased  loss  costs.  The  Osborne  Report  found  that  transaction  costs  spent  in  resolving 

bodily  injury  claims  in  Ontario  had  remained  stable.  The  only  increase  may  have  been  due  to  defence 

legal  costs,  it  doubted  that  judicial  generosity  increased  the  cost  of  claims. 

Some  of  the  factors  operating  in  the  Ontario  insurance  problem  were  also  operating  in  Alberta. 

However,  the  data  suggested  that  the  pressure  on  bodily  injury  claims  costs  occurred  in  Alberta  for 

specific  reasons.^ 

(ii)   Accident  Benefits  Survey  Results 

(a)  What  was  the  nature  of  the  compensation  paid? 

The  data  showed  that  employed  claimants  with  non  permanent  injuries  received  an  average  of  $3,096 

in  no  fault  accident  benefits.  They  received  74.9%  from  their  own  automobile  insurers.  Claimants' 

employers  paid  an  average  of  22.1%,  and  the  Unemployment  Insurance  Commission  paid  about  2.2 

percent.  Claimants'  accident  and  sickness  insurers  paid  about  0.8%  of  the  settlement.^^ 

The  data  showed  that  disability  benefits  and  medical  costs  of  the  injured  claimant  consumed  the 

^  Watkins  v.  Olafson.  [1989]  6.  W.W.R.  481  (S.C.C).  and  see  pp  81  and  85,  infra. 

^  see  p  57  and  58,  infra. 

Claim  Survey,  fn  1,  supra,  p  12. 
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highest  percentage  of  payments.^  These  two  classes  made  up  a  total  of  75.3%  of  paid  accident 

benefits.  Death  benefits  for  the  principal  sum  and  for  survivors  made  up  the  next  largest  percentages  of 

accident  benefit  payments.  Payments  for  long  term  care,  rehabilitation  and  disability  payments  for  a 

spouse  included  extremely  small  percentages  of  the  whole  of  accident  benefits.^ 

(b)  How  were  the  claimants  compensated  for  economic  loss? 

The  data  showed  that  on  average,  claimants  with  non  permanent  injuries  recovered  $3,096,  or  about 

39.9%  of  their  wage  loss.  Accident  benefits  coverage  from  the  automobile  policy  paid  about  $2,319  or 

about  30%  of  that  loss. 

(c)  How  timely  were  the  payments  made? 

The  data  showed  that  the  payments  of  accident  benefits  were  subject  to  delays.  The  greatest  delay 

occurred  between  the  date  of  the  loss  and  the  date  the  proof  of  loss  was  received  by  the  insurer.  It  is 

not  clear  what  caused  this  delay.  While  83%  of  claims  were  reported  within  a  week  of  the  loss,  the 

average  claimant  did  not  submit  an  application  for  benefits  until  over  four  weeks  after  the  loss.  It  may  be 

that  the  claimants  do  not  always  understand  the  procedure  for  claiming  accident  benefits. 

Once  the  insurers  received  the  proof  of  loss  from  the  claimants,  about  half  the  claimants  received 

some  payment  within  a  week.  About  22%  of  claimants  received  a  benefit  payment  between  one  and  four 

weeks  following  receipt  of  the  application.  However,  the  data  showed  that  over  28%  of  claimants  waited 

more  than  four  weeks  before  obtaining  the  first  payment.  This  shows  a  second  significant  delay  in  the 

delivery  of  accident  benefits.^  It  is  also  not  clear  what  causes  this  delay. 

^  Claim  Survey,  fn  1 ,  supra,  p  1 1 . 

"  Claim  Survey,  fn  1 ,  supra,  p  11 . 

^  Claim  Survey,  fn  1 ,  supra,  p  1 5. 
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(ill)  Comparison  of  Compensation  under  Tort  and  No  Fault 

The  Board  concludes  there  is  an  imbalance  between  the  compensation  provided  to  claimants  who 

have  a  tort  claim  and  those  who  do  not.  As  indicated,  claimants  with  non  permanent  disability  and  not 

at  fault  for  the  loss  received  a  total  average  payment  of  $15,842.  This  sum  included  complete  recovery 

of  their  wage  losses.  By  contrast,  an  at  fault  claimant  would  receive  an  average  of  only  $3,096  for 

compensation  of  wage  losses. 

If  a  claimant  suffered  a  permanent  and  total  disability,  he  would  receive  a  total  average  settlement 

of  about  $43,878.  Of  that  sum,  an  average  of  $19,246  replaced  past  lost  income.  A  similarly  situated  at 

fault  claimant  would  receive  an  average  payment  of  $29,824  for  all  claims.  In  a  fatality  claim  with  a  tort 

action,  the  estate  would  receive  an  average  payment  of  $1 1 1 ,443.  In  a  fatality  claim  without  a  tort  action, 

the  estate  would  receive  an  average  payment  of  $7,918. 

If  the  claimant  was  at  fault  and  received  a  non  permanent  injury,  his  average  payment  of  $3,096 

would  equal  only  39.9%  of  his  wage  loss.  If  he  was  at  fault  and  had  a  permanent  injury,  he  would  receive 

an  average  payment  of  only  $10,605  from  his  own  automobile  insurer.  The  disparity  in  compensation  is 

shown  by  comparing  the  recovery  received  by  claimants  with  non  permanent  injuries.  The  data  show  that 

claimants  entitled  to  accident  benefits  only  received  less  than  40%  recovery  of  their  wage  losses,  while 

claimants  who  had  recourse  to  both  tort  and  no  fault  benefits  received  full  and  possibly  more  than  full 

recovery  for  their  wage  losses. 

The  Board  concludes  there  is  a  marked  disparity  between  the  compensation  received  by  victims  who 

have  a  tort  claim  and  those  who  do  not.  The  data  show  that  the  no  fault  benefits  provided  by  the  current 

system  are  wholly  inadequate.  Moreover,  the  funeral  and  medical  benefits  have  not  been  adequately 

upgraded  on  a  regular  basis  since  1972  and  are  now  seriously  out  of  line  with  1990  costs.  Finally,  the 

death  benefit  is  outdated. 

2.     EXAMiNATION  OF  CURRENT  PREMIUM  AND  LOSS  COST  LEVELS 

The  Board  tracked  the  development  of  premium  and  loss  cost  levels  in  Alberta  to  1990.  Figure  9 
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helps  to  explain  its  findings.  Figure  9  depicts  average  third  party  liability  premiums  and  loss  costs  per 

vehicle  insured  using  undiscounted  reserves.  It  shows  that  from  1985  through  to  1990,  the  combined 

bodily  injury  and  property  damage  costs  exceeded  premiums  by  a  gradually  widening  margin.  The  gap 

between  combined  costs  and  premiums  remained  significant  in  1990.  However,  the  Board  did  not  regard 

the  picture  depicted  in  Figure  9  as  the  most  realistic  portrayal  of  the  relationship  between  loss  costs  and 

premiums. 

First,  the  picture  in  Figure  9  does  not  consider  the  time  value  of  money.  To  include  this  feature  in 

the  equation,  reserves  must  be  discounted.^  Figure  17  shows  the  loss  cost  and  premium  picture  in 

Figure  9  with  the  costs  lines  adjusted  to  display  discounted  reserves.  In  Figure  17,  the  costs  lines  are 

lowered  and  show  the  average  premiums  in  near  balance  with  costs  from  1 988  to  1 990. 

Second,  the  picture  must  take  insurers'  operating  expenses,  such  as  premium  tax  and  licence  fees, 

into  account.  IBC  data  suggest  that  the  operating  expense  for  Alberta  insurers  has  been  about  26-27% 

of  earned  premiums.  The  Board  used  that  percentage  to  show  the  premium  available  to  pay  losses  after 

deduction  of  operating  expenses.  With  operating  expenses  and  discounted  reserves  considered.  Figure 

17A  shows  a  very  wide  gap  between  the  premium  and  the  loss  costs  lines.  Moreover,  the  gap  has  been 

widening  continuously  since  1 986. 

It  is  useful  to  look  at  concrete  numbers  to  appreciate  the  changes  in  premium  levels  between  1 987 

and  1990.  In  1987,  the  average  premium  for  third  party  liability  coverage  equalled  $180.24  in  nominal 

dollars.  That  rate  increased  only  to  $184.30  in  1988.  However,  it  increased  to  $199.70  in  1989  and  then 

to  $228.25  in  nominal  dollars  in  1990.  After  deduction  of  1990  operating  expenses,  the  annual  premium 

equalled  $168.68.  This  calculation,  referred  to  as  the  pure  premium,  represents  the  amount  allocated  for 

payment  of  claims. 

Figure  9  shows  that  average  bodily  injury  loss  costs  increased  by  23  per  cent  from  1 989  to  1 990. 

However,  there  was  little  change  in  property  damage  loss  costs.  The  average  loss  cost  per  vehicle 

A  succinct  explanation  of  the  justification  for  discounting  reserves  when  assessing  loss  costs  in  the  auto 
insurance  industry  is  found  in  The  Osborne  Report,  fn  3,  supra  at  pp  281-282. 
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insured  for  third  party  liability  coverage  in  1 990  was  $277.42.  The  average  loss  cost  per  vehicle  insured 

in  1990,  after  considering  discounted  reserves,  equals  $223.02.  Thus  the  average  loss  cost  per  vehicle 

in  1 990  exceeded  the  average  pure  premium  in  1 990  by  $54.34.  Notwithstanding  the  large  percentage 

increases  to  premiums  between  1 988  and  1 990,  the  premium  levels  still  fell  seriously  below  loss  costs. 

As  shown  by  the  data,  the  factor  most  responsible  for  the  increase  in  loss  costs  was  the  rise  in  bodily 

injury  costs.  The  increase  at  an  average  rate  of  12.9%  per  year  from  1988  to  1990  shown  by  the  claims 

survey  is  startling.  The  rate  of  increase  of  bodily  injury  costs  has  had  a  significant  bearing  on  the  pricing 

problem  from  1985  to  the  present. 

The  Board  found  that  the  Government  has  not  maintained  separate  statistics  on  the  cost  of  litigation 

of  insurance  claims  through  the  civil  court  system.  However,  from  the  claims  survey  data  the  Board 

concludes  that  resort  to  the  court  system  had  not  significantly  delayed  or  added  to  the  cost  of  the 

resolution  of  most  tort  claims. 

The  Board  concluded  that  the  increases  in  loss  costs  between  1988  and  1990  in  Alberta  did  not 

occur  for  all  the  reasons  given  for  the  problem  in  Ontario.  Alberta  was  in  a  stage  of  slow  growth 

in  1 988-1 990.  Thus,  the  Board  concluded  that  the  economic  conditions  were  not  a  major  factor  in  the 

increase  in  bodily  injury  costs  in  this  period.  Judgment  interest  legislation  increased  claims  costs  for 

economic  losses,  by  prescribing  rates  which  have  nearly  matched  the  corresponding  market  interest  rates. 

However,  the  Board  decided  the  judgment  interest  legislation  had  probably  only  a  minor  effect  on  the 

increase  in  bodily  injury  loss  costs  in  this  period.  Because  of  the  small  percentage  of  cases  proceeding 

through  the  court  system,  the  Board  doubted  that  the  pretrial  process  or  judicial  generosity  affected  the 

cost  of  claims  between  1 988  and  1 990. 

On  the  other  hand,  the  Board  agreed  that  from  1 978  to  the  present,  the  judiciary  and  legal  profession 

contributed  to  the  increase  in  costs  of  serious  bodily  injury  claims.  The  analysis  in  the  Osborne  Report^ 

explains  how  the  decision  in  the  Trilogy  of  cases  allowed  for  expansion  of  amounts  for  damage  awards. 

It  showed  how  the  legal  profession  developed  better  methods  of  proof  of  losses  flowing  from  serious  injury 

^  The  Osborne  Report,  fn  3,  supra  at  p  270  et  seq. 
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claims.  Thus  the  claims  costs  reported  for  permanently  disabling  injuries  during  the  late  1 980s  in  Alberta 

increased  probably  as  a  result  of  those  developments.  The  Alberta  data  also  show  that  the  involvement 

of  counsel  had  the  effect  of  increasing  the  value  of  the  claim.  The  Board  expected  that  the  insurers' 

requirement  in  some  instances  to  pay  party  and  party  costs  would  further  increase  that  value.  Although 

the  data  were  not  conclusive,  the  Board  considered  it  fair  to  accept  that  rising  health  care  costs  also 

contributed  to  increases  in  claims  costs.  Ordinary  inflation  would  also  add  to  the  cost  of  claims. 

It  will  be  recalled  that  in  the  period  between  1 972  to  1 989,  the  inflationary  effect  on  the  cost  of 

insurance  was  less  than  the  effect  on  the  cost  of  living  generally.  In  the  period  between  1 988  and  1 990, 

however,  the  inflationary  effect  on  the  cost  of  claims  had  exceeded  the  rate  of  inflation  on  other  consumer 

goods  by  a  significant  rate.  Since  all  bodily  injury  costs  increased  at  an  average  rate  of  12.9%  per  year, 

and  since  the  wages  portion  of  those  costs  generally  had  not  increased  by  more  than  5  to  6%  per  year, 

the  Board  concludes  that  most  of  the  inflationary  pressure  resulted  from  the  costs  of  non-pecuniary 

general  damage  claims.  It  is  noted  that  the  inflation  rate  for  non  pecuniary  general  damages  would  have 

been  higher  than  the  12.9%  rate  for  all  bodily  injury  claims  costs.  The  transaction  costs  in  Alberta  likely 

increased  at  about  the  same  high  rate  of  12.9  percent. 

The  data  have  also  produced  findings  relevant  to  the  compensation  aspect  of  the  current  system. 

In  particular,  it  is  significant  that  about  two  thirds  of  the  claimants  compensated  in  Alberta  were  not  at  fault 

for  their  injuries.  Claimants  not  at  fault  with  tort  rights  received  full  compensation  for  their  economic 

losses.  On  the  other  hand,  claimants  who  were  at  fault  for  their  injuries  were  not  compensated  for  the 

full  amount  of  their  economic  losses.  Moreover,  the  data  revealed  significant  delays  in  the  delivery  of 

benefits  and  payment  of  claims. 

C.  CONCLUSIONS 

The  Board  formed  the  following  conclusions: 

1.  Historically,  there  has  not  been  stability  of  automobile  insurance  premiums  in  Alberta. 

However,  in  constant  dollars,  the  cost  of  automobile  insurance  declined  steadily 
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from  1977-1989.  Moreover,  the  amounts  and  types  of  automobile  insurance  coverage 

increased  over  the  period.  Alberta  motorists  in  1 989  received  a  more  extensive  insurance 

product  for  their  dollar  than  was  the  case  in  1 972. 

2.  Loss  costs  have  increased  dramatically  since  1985.  The  main  reason  for  the  increase  in 

claims  costs  was  the  Increase  in  bodily  injury  loss  costs.  Most  of  those  costs  resulted  from 

non-pecuniary  general  damages  claims. 

3.  Insurers  could  have  justified  premium  increases  since  1 985.  Until  1 989,  they  had  not  sought 

necessary  increases  due  to  intense  competition  in  the  market  place.  As  a  result,  Alberta 

motorists  have  paid  less  for  insurance  than  it  actually  cost  from  1985  to  1990. 

4.  The  Board  granted  increases  in  third  party  liability  premiums  in  1989  and  1990.  The 

increases  were  justified  because  loss  costs  continually  exceeded  premium  levels  after 

operating  costs  were  accounted  for. 

5.  The  recent  increases  have  not  yet  brought  premiums  into  balance  with  the  current  expected 

costs.  The  Board  expects  that,  absent  some  reversal  of  trends,  loss  costs  will  continue  to 

increase  because  of  continuing  increases  in  frequency  and  severity  of  injury  claims. 

6.  Claimants  with  minor  injuries  are  overcompensated  in  the  tort  side  of  the  system  relative  to 

all  other  traffic  accident  claimants.  Claimants  with  catastrophic  injuries  are 

undercompensated  in  the  tort  side  of  the  system  relative  to  all  other  traffic  accident 

claimants. 

7.  Wage  indemnity,  death  benefits,  funeral  benefits  and  rehabilitation  benefits  provided  by  the 

no  fault  feature  of  the  current  system  are  inadequate.  Thus,  at  fault  claimants  are 

inadequately  compensated  for  their  economic  losses  relative  to  tort  claimants. 

8.  There  are  certain  structural  deficiencies  in  the  delivery  of  benefits  in  the  current  system.  All 

payments  required  under  the  current  system  are  subject  to  delays. 
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IV.    WHETHER  PREMIUM  STABILITY  IS  LIKELY  IN  THE  FUTURE 

The  claims  surveys  showed  that  current  claims  cost  increases  are  due  to  inflation  and  increases  in 

frequency  and  severity  of  bodily  injuries.  The  Board  expects  that  increases  in  frequency  and  severity  of 

bodily  injuries  v^^ill  continue.  The  non-pecuniary  general  damage  awards  for  pain  and  suffering  will  likely 

continue  to  increase  at  a  significant  rate.  As  well,  costs  of  medical  care,  economic  losses,  out-of-pocket 

expenses  for  consumer  goods,  and  repair  costs  will  continue  to  increase  in  the  future  due  to  ordinary 

inflation.  Thus,  the  Board  expects  loss  costs  to  continue  to  increase  in  the  short  and  long  terms. 

The  premium  increases  recently  seen  in  1988-1990  have  been  required  for  two  reasons.  The  first 

is  the  need  to  redress  accumulated  premium  deficiencies.  Premiums  will  continue  to  increase  in  the  short 

term  to  compensate  for  those  accumulated  deficiencies.  The  second  is  the  claims  cost  increases.  While 

the  premium  deficiency  problem  would  likely  correct  itself  in  the  short  term,  there  is  no  specific  feature 

operating  in  the  current  system  to  control  increases  in  claims  costs.  As  a  result,  the  Board  foresees  that 

premiums  will  continue  to  increase  in  the  long  term  unless  bodily  injury  costs  are  curtailed  in  some 

fashion. 

The  Board  concludes  that  the  pricing  problem  in  automobile  insurance,  if  not  resolved,  will  develop 

into  a  crisis.  The  level  of  premiums  is  not  yet  in  balance  with  the  costs  required  to  pay  insured  losses. 

Moreover,  premium  increases  usually  follow  loss  cost  increases.  If  premiums  can  rise  to  the  level  of  loss 

costs,  then  the  system  will  regain  its  balance.  On  economic  principles,  the  current  system  can  operate 

properly.  The  Board  concludes  that  on  an  economic  basis,  as  long  as  premiums  relate  proportionately 

to  the  expected  costs  of  compensation,  there  will  be  relative  stability  in  pricing  of  automobile  insurance. 

It  follows  from  an  economic  analysis  that  the  pricing  problem  does  not  warrant  change  to  the  existing 

system. 

On  other  than  economic  principles,  does  it  follow  from  the  fact  that  premiums  will  increase  that  there 

is  or  will  be  premium  instability?  The  Board  considers  this  to  be  a  matter  of  opinion.  Dramatic  premium 

increases  have  occurred  before  in  Alberta  automobile  insurance  history.  In  those  periods  the  system  did 

not  collapse  due  to  lack  of  consumer  confidence.  The  present  problem  is  that  severity  and  frequency  of 
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traffic  accidents  show  a  tendency  to  continue  to  increase.  Moreover,  severity  and  frequency  are  not 

varying  inversely  as  they  often  have  done  in  the  past.  The  Board  considers  that  the  solution  to  the  issue 

of  premium  increases  depends  on  the  view  Albertans  hold  about  the  type  of  system  they  want  and  are 

able  and  willing  to  pay  for.  How  would  Albertans  decide  to  deal  with  the  problem  of  expected  increases 

in  the  costs  of  claims?  There  is  no  uniform  viewpoint  among  participants  in  the  system  about  whether 

it  is  the  costs  or  the  premium  levels  which  should  be  curtailed  to  preserve  the  balance  to  the  system. 

Some  hold  the  view  expressed  in  the  Osborne  Report  that  while  'automobile  insurance  is 

compulsory,  driving  is  not.'^^  Those  of  this  view  would  suggest  that  premiums  should  rise  to  meet  the 

level  of  expected  loss  costs.  They  might  claim  there  should  be  no  intervention  from  outside  the  system. 

Instead,  the  participants  should  respond.  They  might  urge  the  participants  to  bring  about  adjustments 

in  the  operation  of  the  system  that  will  reduce  increases  to  the  cost  of  insurance.  Insurers  can  try  to 

refine  their  undenvriting  practices  and  improve  risk  rating.  The  participants  can  try  to  induce  motorists 

to  avoid  risky  driving  behaviour.  It  could  be  argued  that  the  mutual  desire  to  maintain  the  cost  of 

automobile  insurance  at  a  reasonable  level  will  cause  each  group  to  respond  in  its  own  best  interest. 

Even  if  the  cost  of  insurance  does  rise,  proponents  of  this  view  would  say  that  such  effect  will  dissuade 

high  risk  drivers  from  driving.  The  result  of  reduced  driving  by  those  motorists  will  diminish  claims  costs. 

When  claims  costs  decrease,  the  cost  of  insurance  will  decrease. 

It  follows  from  this  view  that  the  problem  of  premium  stability  does  not  require  redress  by  government 

intervention  in  the  automobile  insurance  system.  If  the  Government  accepts  this  view,  the  Board 

concludes  that  the  Government  should  expect  premium  increases.  The  Board  would  recommend  that 

the  Government  react  by  adopting  a  policy  to  educate  and  prepare  the  public  for  premium  increases  by 

encouraging  understanding  of  the  principles  on  which  the  system  operates.  Its  policy  could  encourage 

voluntary  conduct  from,  and  working  in  partnership  with  the  participants  to  reduce  claims  costs.  For 

example,  it  could  consider  policies  to  reduce  the  occurrence  of  traffic  accidents  and  to  enhance  the 

administrative  structure  of  its  licensing  and  sanctions  of  motorists  to  improve  the  operation  of  the 

The  Osborne  Report,  fn  3,  supra  at  p  513. 



-62- 

automobile  insurance  system. 

An  opposing  viewpoint  would  flow  from  the  belief  that  the  Government  should  ensure  that  the 

automobile  insurance  product  remains  affordable  and  available.  This  view  is  based  on  the  fact  that  third 

party  liability  insurance  is  mandatory  for  Albertans  who  wish  to  operate  motor  vehicles.  Proponents  of 

this  view  would  argue  that  in  the  Alberta  context,  driving  is  virtually  compulsory  for  many  citizens.  If 

increasing  claims  costs  cause  increases  in  premiums,  then  insurance  will  gradually  become  less  available 

and  less  affordable  to  many  drivers.  As  the  Government  requires  motorists  to  have  insurance  at  minimum 

statutory  limits  of  $200,000,  then  this  viewpoint  says  it  has  a  corresponding  obligation  to  limit  the  cost  of 

automobile  insurance  to  levels  that  are  affordable  to  most  Alberta  drivers.  It  might  be  corollary  of  this 

viewpoint  that  the  Government  has  a  duty  to  maintain  the  consumers'  confidence  in  the  automobile 

insurance  system.  Those  of  this  viewpoint  might  say  that  the  frequent  premium  increases  raise  questions 

in  the  consumer's  mind  about  whether  insurers  calculate  premiums  fairly,  or  provide  adequate  and  timely 

benefits  when  required.  These  questions  might  create  a  potential  crisis  of  consumer  confidence  in  the 

automobile  insurance  system.  This  potential  crisis  stems  from  the  consumer's  experience  of  premium 

increases  and  experience  with  receipt  of  benefits  when  losses  do  occur.  Some  might  argue  that  the 

Government  has  the  responsibility  to  prevent  or  solve  such  a  crisis. 

The  Board  considers  that  the  problem  for  consumers  may  be  not  that  premiums  are  unstable,  but 

that  they  are  not  static.  There  is  no  evidence  to  show  that  Alberta  motorists  have  paid  too  high  a  price 

for  insurance  in  the  recent  past.  If  there  are  concerns  in  the  automobile  insurance  consumer's  mind  at 

present,  it  may  be  because  those  with  losses  have  not  experienced  satisfaction  in  the  receipt  of  benefits. 

That  dissatisfaction  may  be  measured  against  the  premium  they  currently  pay.  On  the  other  hand,  the 

Board  agrees  that  the  cost  of  automobile  insurance  will  continue  to  mount  in  the  future,  if  effective  cost- 

saving  measures  are  not  undertaken.  As  the  price  of  automobile  insurance  increases,  more  and  more 

motorists  will  have  difficulty  affording  automobile  insurance.  That  dissatisfaction  will  have  to  be  addressed 

either  by  the  participants  in  the  system,  or  the  Government,  or  both. 

The  Board  concludes  that  the  two  viewpoints  require  political  and  social  analysis.  Neither  viewpoint 
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is  obviously  correct  or  incorrect.  Indeed,  there  may  be  other  viewpoints  or  variations  of  viewpoints  to 

consider.  The  determination  of  which  viewpoint  to  adopt  in  resolving  the  pricing  issue  is  beyond  the 

scope  of  the  Board's  study.  It  has  proceeded  on  the  assumption  that  the  Government  may  accept  either 

view. 

The  Board  has  thus  examined  two  methods  to  flatten  or  reduce  future  premium  costs.  The  first 

method  is  a  set  of  effective  traffic  safety  measures  to  reduce  severity  and  frequency  of  accident  costs. 

In  the  Board's  view,  these  measures  would  likely  operate  to  help  contain  premium  increases.  The  Board 

recommends  that  the  Government  apply  this  method  if  it  accepts  the  first  viewpoint  for  resolving  the 

automobile  insurance  pricing  issue. 

If  the  Government  accepts  the  second  viewpoint,  then  it  should  take  an  interventionist  approach. 

The  Government  should  first  adopt  the  aforesaid  measures  to  reduce  the  costs  of  accident  severity  and 

frequency.  Second,  it  should  reduce  the  amounts  paid  to  traffic  victims. 

The  two  cost  saving  methods  are  considered  below  in  detail. 

V.    METHODS  TO  CONTROL  PREMIUM  INCREASES 

A.    REDUCTION  OF  ACCIDENT  FREQUENCY  AND  SEVERITY 

'  ...the  best  available  cost  control  device  is  accident  prevention.  If  the  frequency  and  severity 
of  accidents  can  be  reduced,  not  only  will  premiums  fall,  but  more  importantly,  lives  will  be 

saved  and  the  tragedy  of  disability  will  be  lessened.' 

per  Osborne,  J.^ 
The  Alberta  data  showed  that  the  dramatic  increase  in  claims  costs  in  recent  years  was  due  mainly 

to  the  increase  in  compensation  for  pain  and  suffering,  and  loss  of  enjoyment  of  life  of  persons  injured 

in  road  accidents. 

The  traffic  statistics  are  chilling.  In  1989,  487  Albertans  were  killed  in  traffic  accidents  and  19,753 

were  injured.^^  Figure  18,  which  displays  Alberta  accident  statistics,  shows  serious  over-representation 

now  Osborne.  J. A.,  of  the  Ontario  Court  of  Appeal,  The  Osborne  Report  fn  3,  supra  at  p  739. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  3,  p  55. 
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of  males  aged  16  to  24. 

The  national  scene  is  a  striking  enlargement  of  the  tragic  picture  in  Alberta.  Professors 

Trebilcock  and  Chapman  have  graphically  illustrated  the  costs  of  traffic  accidents  in  Canada  They 

report  that  more  Canadians  died  in  traffic  accidents  between  1 976-1 986,  than  were  fatally  wounded 

in  World  War  II  (42,042).  The  Osborne  Report  noted  that  in  Canada,  motor  vehicle  accidents  are  the 

leading  cause  of  death  for  males  between  the  ages  of  1 5  and  24.  Forty  percent  of  males  who  die 

in  this  age  group  die  from  motor  vehicle  accident  injuries.'*^ 

Alberta  Traffic  Collisions  Statistics  were  provided  by  the  Motor  Transport  Services  of  the  Alberta 

Department  of  Transportation  and  Utilities  and  compiled  from  police  accident  reports.  Professors 

Trebilcock  and  Chapman  noted  that  the  pattern  of  fatal  and  non  fatal  injury  collisions  has  remained 

stable  in  the  period  between  1985-1989.  However,  in  1989,  Alberta  had  the  second  highest 

provincial  fatality  rate  in  Canada.*^  Driver  error  or  misjudgment  was  involved  in  53.3%  of  casualty 

collisions.  The  most  frequently  identified  driver  actions  contributing  to  casualty  collisions  were 

running  off  the  road,  failing  to  obsen/e  traffic  control  devices,  and  travelling  at  unsafe  speeds.  The 

most  prominent  factors  in  fatal  collisions  were  running  off  the  road,  unsafe  speeds,  and  travelling  left 

of  centre.  Intersection  violations  which  figured  prominently  in  total  casualty  collisions  included  failure 

to  observe  traffic  control  devices,  failure  to  yield  the  right  of  way  and  left  turn  across  the  path  of  an 

oncoming  vehicle.  A  high  percentage  of  fatal  collisions  occurred  in  rural  areas.  Drinking  drivers  were 

involved  in  nearly  25%  of  fatal  collisions  and  the  percentage  remained  consistent  in  the  period 

between  1985  and  1989.  In  alcohol-involved  casualty  collisions  in  1989,  there  were  five  and  a  half 

times  as  many  male  drivers  as  female  drivers.  The  majority  were  male  drivers  under  the  age  of  30. 

Males  between  the  ages  of  18  to  21  years  were  more  likely  to  have  consumed  alcohol  before  a 

casualty  collision  than  any  other  age  group. 

Although  the  numbers  of  fatal  accidents  have  not  increased  in  Canada  or  Alberta,  accident 

*°  The  Osborne  Report,  fn  3,  supra  quoting  Statistics  Canada  at  p.  740. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  96. 
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frequency  and  severity  of  bodily  injury  liability  claims  in  Alberta  have  dramatically  increased.  Motor 

vehicle  accidents  are  proving  to  be  more  and  more  costly  to  Albertans  both  in  social  and  in 

economic  terms.  The  data  from  the  claims  survey  show  that  catastrophic  injury  cases  represented 

only  1 .7%  of  the  claims  in  the  sample.  However,  this  class  of  injury  consumed  nearly  40%  of  the  total 

loss  costs  from  the  sample.  Of  the  1 0  catastrophic  injury  claims  contained  in  the  survey,  9  of  the 

claimants  were  male,  6  of  those  were  between  the  ages  of  1 7  and  24,  and  of  the  five  cases  involving 

alcohol  impairment,  three  involved  young  males.  It  is  also  noted  that  7  of  the  1 0  claims  occurred  in 

rural  locations.'*^  The  data  confirm  the  facts  from  the  traffic  statistics  that  young  male  drivers  are 

seriously  overrepresented  in  serious  injury  accidents.  They  further  show  that  factors  of  alcohol  and 

rural  locations  figure  prominently  in  the  most  serious  injury  accidents  in  Alberta 

In  the  view  of  the  Board,  the  accident  trends  will  continue  unless  the  Government  takes 

appropriate  accident  prevention  and  traffic  safety  measures  to  reduce  frequency  and  severity  of 

motor  vehicle  accidents. 

Three  questions  arise.  Who  should  be  responsible  for  directing  and  coordinating  traffic  safety 

and  accident  prevention  measures?  What  measures  are  most  likely  to  be  effective?  In  favour  of 

which  drivers  should  the  measures  apply? 

1 .     INITIATION  OF  TRAFFIC  SAFETY  POLICY 

■  What  should  not  be  forgotten  is  that  advances  in  traffic  safety  do  not  have  to  be 
revolutionary  in  the  statistical  sense  to  be  legitimately  viewed  as  worthwhile." 

per  Osborne,  J."" 

Who  should  be  responsible  for  directing  and  coordinating  traffic  safety  and  accident  prevention 

measures? 

^  Trebilcock  and  Chapman,  fn  2,  supra,  p  1 08. 

The  Osborne  Report,  fn  3,  supra  at  p  768. 
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Traffic  safety  and  accident  prevention  measures  are  the  responsibility  of  all  persons  who  use 

roads  and  vehicles  in  the  province.  It  is  in  the  interest  of  motohsts,  the  insurance  industry,  and  the 

Government  to  share  this  responsibility.  It  is  especially  important  for  the  Government  to  accept  some 

responsibility  for  this  task.  One  reason  is  that  the  law  of  the  province  requires  all  motorists  to  have 

compulsory  third  party  liability  automobile  insurance.  Another  reason  is  that  the  Government  has  the 

resources  and  the  means  to  unify  these  various  groups  to  coordinate  a  response  to  the  problem. 

All  interested  and  affected  groups  are  subject  to  limits  of  resources  and  funding.  Given  these 

circumstances,  it  is  critical  that  the  Government  select  the  measures  most  likely  to  be  effective  for 

most  drivers. 

At  present,  the  Government  has  not  delegated  the  responsibility  to  coordinate  traffic  safety 

measures  for  motor  vehicle  accident  prevention  to  any  one  ministry.  The  public  needs  a  coordinated 

effort  from  all  ministries  which  have  even  a  tenuous  connection  with  the  subject  of  road  accidents. 

A  coordinated  approach  to  traffic  safety  would  probably  involve  the  Ministries  of  Transportation. 

Health,  Education,  Treasury,  the  Solicitor  and  Attorney  Generals,  and  the  Minister  of  Consumer  and 

Corporate  Affairs.  These  various  ministries  should  try  to  set  a  unified  policy  of  innovative  traffic  safety 

measures  for  accident  prevention  in  the  province.  They  must  work  with  such  funding  and  resources 

as  may  be  available. 

The  Government  must  initiate  measures.  It  might  seek  cooperation  in  turn  from  the  insurance 

and  the  automobile  industries,  educational  and  health  institutions,  parents,  employers,  commercial 

servers  of  alcohol,  the  media,  and  of  course,  from  all  motorists. 

2.     ELEMENTS  OF  TRAFFIC  SAFETY  POLICY 

What  measures  will  reduce  accidents?  The  answer  unfortunately  is  not  clear.  Many  experts 

have  undertaken  extensive  and  expensive  research  globally  to  determine  how  to  reduce  traffic 

accidents.  However,  such  research  has  not  produced  a  consensus  among  experts  about  what 
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measures  are  actually  effective.'*^ 

Public  policy  historically  has  tried  to  change  driver  behaviour  by  devoting  resources  to  police 

surveillance  and  prosecution.  More  recent  theory  suggests  that  reduction  of  accidents  will  more 

likely  occur  by  focusing  on  the  effects  of  the  vehicle  and  crash  environment.  On  the  other  hand, 

critics  argue  that  drivers  themselves  nullify  the  expected  benefits  of  vehicle  safety  design  and 

highway  improvements.  They  will  take  more  driving  risks  to  attain  the  previous  trade  off  between  the 

chance  of  having  an  accident  and  saving  time  on  the  road. 

In  recent  years,  public  policy  has  relied  on  criminal  sanctions  to  reduce  the  frequency  of 

impaired  driving.  Some  policies  have  tried  to  use  licensing  mechanisms  to  change  the  activity  and 

care  levels  of  high  risk  drivers. 

The  following  analysis  considers  the  policies  supported  by  cogent  evidence  as  being  effective 

in  accident  prevention. 

3.  ANALYSIS 

a.    Effect  of  Sanctions 

(i)    Seat  Belts 

(a)   Reduction  of  Accident  Costs 

The  evidence  is  clear  that  seatbelt  use  reduces  accident  severity  by  saving  lives  and  reducing 

injuries.  Seatbelt  use  prevents  fatal  accidents  at  speeds  of  up  to  60  m.p.h..  Estimates  find  that 

seatbelts  reduce  the  rates  of  fatalities  by  50-60%  and  serious  injuries  by  ranges  of  20-40  percent.**^ 

fy/loreover.  there  is  no  clear  evidence  to  show  that  risk  compensation,  that  is,  driving  less  carefully, 

increases  with  seatbelt  use.*®  The  reductions  can  occur,  however,  only  if  vehicle  occupants  use 

seatbelts  provided  and  use  them  properly.  Unfortunately,  motorists  are  inconsistent  in  the  use  and 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  56. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  61-62. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  62-63. 
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proper  use  of  seatbelts. 

(b)  Means  of  increasing  Compiiance 

Some  studies  show  that  two  groups,  youthful  drivers  and  those  who  engage  in  risky  driving 

behaviour,  are  less  likely  to  use  seatbelts  than  drivers  who  are  older  or  who  demonstrate  more 

prudent  driving  behaviour. 

Data  show  that  the  existence  of  a  mandatory  seatbelt  use  law  increases  the  use  of  seatbelts. 

In  Alberta,  the  use  rate  rose  from  27.2%  before  seatbelt  legislation  to  82.5%  in  1988.  Data  also  show 

that  levels  of  enforcement  and  penalties  for  non  compliance  significantly  influence  use  rates.'*^  The 

compiiance  level  is  lower  in  jurisdictions  where  police  can  enforce  the  seatbelt  law  only  during  the 

investigation  of  the  violation  of  another  law.  Conversely,  the  compliance  level  is  higher  where  the  law 

permits  primary  enforcement.  The  Board  was  informed  that  the  use  rate  in  Michigan  declined 

significantly  over  time  following  the  introduction  of  the  mandatory  seatbelt  legislation.  It  was 

suggested  that  drivers  gradually  realized  there  was  only  secondary  police  enforcement  of  the  seatbelt 

use  law  and  compliance  declined. 

The  other  method  of  increasing  seatbelt  use  is  the  implementation  of  automatic  seatbelts  in  all 

newly  manufactured  vehicles.  This  safety  device  would  end  the  problem  of  noncompliance. 

The  Board  considers  that  the  maintenance  and  increase  in  the  level  of  seatbelt  use  would  be 

an  effective  public  policy.  The  Board  concludes  that  the  Government  should  encourage  primary 

enforcement  of  the  seatbelt  law  to  sustain  a  high  use  rate  among  drivers.  It  should  also  use  its 

resources  to  urge  the  federal  government  to  make  mandatory  the  installation  of  automatic  restraint 

systems,  including  airbags,  in  new  vehicles. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  60. 
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(ii)   Control  of  Speed  and  Reduction  of  Driver  Error  and  Misjudgment 

(a)   Reduction  of  Accident  Costs 

IVIost  people  accept  the  theory  that  increased  speed  increases  both  accident  severity  and 

frequency."**  The  basis  for  the  theory  is  that  increased  speed  increases  the  force  of  impact  and  in 

turn  the  lil<eiihood  of  more  serious  injury.  Moreover,  increased  speed  decreases  a  driver's  response 

time,  and  in  turn  increases  the  frequency  of  accidents. 

Increases  in  speed  may  also  increase  the  variation  in  travel  speed  in  relation  to  surrounding 

traffic.  This  variation  increases  the  incidents  of  vehicles  overtaking  vehicles,  which  in  turn  increases 

the  risi<  of  collision  for  both  the  overtaking  and  the  overtaken  vehicle.  However,  low  highway  speed 

can  cause  drivers  to  become  inattentive.  Because  it  extends  driving  time,  it  also  causes  drivers  to 

become  fatigued,  and  may  also  increase  variations  in  speed. 

The  data  do  not  always  agree  that  speeding  by  itself  is  a  significant  cause  of  injury  accidents."*® 

They  do  support  the  view  that  travelling  above  or  below  the  median  speed  of  the  surrounding  traffic 

increases  the  risk  of  collision.  Thus  the  aim  in  the  area  of  controlling  speed  should  be  to  close  the 

speed  variation  gap.^ 

The  Alberta  traffic  statistics  show  a  correlation  between  accidents  and  speed  violations.  The 

Board  concludes  that  control  of  excessive  speed  and  significant  speed  variations  is  likely  to  reduce 

accident  costs  in  Alberta. 

The  Alberta  traffic  statistics  further  show  a  correlation  between  certain  driver  errors  or 

misjudgments  and  accidents.®' 

The  Osborne  Report  fn  3.  supra,  page  758  et  seq. 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  66. 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  68. 

®'  Trebilcock  and  Chapman,  fn  2,  supra.  Table  4.2.  ch  3,  p.97. 
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(b)  Means  of  Increasing  Compliance 

As  said,  public  policy  historically  has  devoted  considerable  resources  to  police  surveillance  and 

prosecution.  The  enforcement  of  speed  limits  is  a  clear  example  of  the  devotion  of  numerous 

resources  to  change  driver  behaviour  with  mixed  results.  Thus  it  is  not  clear  that  reducing  legal  limits 

of  speed  reduces  accidents.  It  is  also  not  clear  that  police  surveillance  to  detect  minor  deviations 

from  the  speed  limits  effectively  reduces  frequency  or  severity  of  accidents. 

The  data  do  show  that  the  accident  rate  increases  with  increased  deviations  from  mean  traffic 

speeds.  Thus  the  Government  should  not  lower  speed  limits  to  such  a  level  as  to  encourage 

massive  violations  and  higher  variances  in  speed.  Enforcement  efforts  and  severe  sanctions  should 

especially  target  those  drivers  who  commit  large  deviations  from  average  traffic  speeds. 

The  Board  concludes  that  the  Government  should  double  the  penalties  for  excessive  speed  and 

significant  speed  variations.  The  Government  should  increase  penalties  for  the  traffic  violations  most 

frequently  correlated  with  traffic  accidents.  The  Government  should  reassess  the  use  of  police 

resources  in  the  urban  and  rural  areas  of  the  province.  The  Government  should  increase  police 

enforcement  of  the  violation  of  these  speed  and  driver  en'or  offences  particularly  in  rural  areas. 

(iii)  Driving  Impaired  by  Alcohol 

(a)   Reduction  of  Accident  Costs 

Drunk  driving  remains  the  most  important  identifiable  fact  in  fatal  traffic  accidents."  In  1 985, 

41 .3%  of  fatally  injured  Alberta  automobile  drivers  tested  for  alcohol  had  blood  alcohol  concentrations 

over  80mg/1  OOml.  Reductions  in  alcohol-related  fatal  accidents  occurred  In  Canada  in  1 969  after  the 

introduction  of  widely  publicized  criminal  sanctions.  However,  the  number  of  such  accidents  later 

returned  to,  and  then  exceeded,  former  levels."  The  short  term  effect  of  the  reduction  occurred 

because,  over  time,  drivers  correctly  perceived  a  low  likelihood  of  apprehension  and  severity  of 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  69. 

"  Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  70. 
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punishment  for  impaired  driving. 

Public  agencies  apply  numerous  resources  to  the  increase  in  severity  and  enforcement  of 

criminal  sanctions  against  impaired  driving.  However,  studies  suggest  that  the  current  use  of 

impaired  driving  blitzes  such  as  Check  Stop  do  not  dramatically  reduce  frequency  of  impaired 

driving.  Significant  increases  in  arrest  rates  do  not  necessarily  reduce  alcohol-related  accidents.^ 

It  is  clear  from  the  Alberta  traffic  statistics  that  alcohol  is  a  significant  factor  in  accidents.  The 

problem  requires  more  measures  to  reduce  or  end  the  costs  of  alcohol  related  collisions. 

(b)  Means  of  Increasing  Compliance 

The  studies  show  that  the  most  effective  method  of  reduction  of  impaired  driving  by  use  of 

sanctions  is  a  comprehensive  approach  of  effective  detection  programs,  significant  license 

suspensions,  publicity,  and  education.  Such  approach  is  more  effective  than  mandatory  jail  terms, 

long  term  driver  training  or  rehabilitation  programs.  Extensive  use  of  random  breath  testing 

combined  with  extensive  publicity  about  the  certainty  and  severity  of  punishment  is  effective. 

Evaluations  of  such  a  program  in  Australia  showed  that  in  the  first  three  years,  it  reduced  fatal 

accidents  involving  alcohol  by  an  average  of  21  percent.  It  reduced  fatal  accidents  between  11  p.m. 

and  3  a.m.,  a  high  risk  period  for  impaired  driving,  by  over  40  per  cent."  Thus  the  Board 

recommends  that  the  Government  enhance  the  Check  Stop  program.  The  Government  should 

empower  police  to  administer  informal  breath  tests  to  all  drivers  proceeding  through  a  Check  Stop. 

Moreover,  it  should  run  the  program  year  round.  The  program  should  direct  special  attention  to  the 

period  between  1 1  p.m.  and  3  am.  The  Government  should  effectively  publicize  the  program  and 

the  results  for  violators.  Other  demonstrably  effective  means  of  reducing  alcohol  related  accidents 

include  the  following: 

•     Legislation  to  increase  the  minimum  drinking  age; 

^  Trebllcock  and  Chapman,  fn  2,  supra,  ch  3  p  70. 

"  Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  72. 
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•  The  increased  application  of  cooperative  strategies  among  persons  who  sen/e  alcohol, 

employers,  and  parents  to  prevent  driving  and  drinking; 

Installation  of  certain  roadway  design  features  such  as  raised  rumble  strips  of  median  lines 

and  signage  to  reduce  wrong  way  crashes; 

•  Support  for  legislation  to  mandate  installation  of  breath  tests  or  performance  interlocks  to 

prevent  driving  or  to  warn  other  motorists  of  a  potentially  impaired  driver. 

b.    Effect  of  Licensing 

(i)  Reduction  of  Accident  Costs 

The  Board  emphasizes  that  the  over-representation  of  Alberta  drivers  under  the  age  of  24  in 

accident  statistics  warrants  special  attention.  The  Government  should  assess  all  measures  which 

may  positively  reduce  frequency  and  severity  of  bodily  injuries.  The  social  cost  is  significant  in  the 

loss  of  the  opportunity  to  live  full  lives.  Moreover,  severely  injured  young  drivers  and  passengers 

incur  the  highest  levels  of  claims  costs.  These  victims  require  compensation  for  pain  and  suffering, 

loss  of  past  and  future  income,  cost  of  future  care  and  the  like.  A  small  number  of  serious  injury 

claims  in  this  group  can  generate  the  need  for  premium  increases  in  the  years  following. 

Unfortunately,  there  is  no  clear  reason  for  the  over-representation  of  young  drivers  in  accidents. 

Part  of  the  explanation  may  be  inexperience.  Another  part  may  be  behavioral  and  environmental 

factors  such  as  aggression,  immaturity  and  peer  pressure.  There  is  also  a  high  correlation  between 

alcohol  involvement  and  traffic  accidents  involving  young  drivers,  particularly  male  drivers  and 

particularly  between  the  ages  of  18-21  years. 

The  Government  should  also  encourage  all  drivers,  especially  those  who  are  youthful,  to  support 

measures  to  reduce  accidents  due  to  driver  error  or  misjudgment. 

(ii)  Means  of  Increasing  Compliance 

Many  licensing  policies  apply  to  youthful,  especially  teenage,  drivers.  Licensing  is  a  more 
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effective  means  to  monitor  and  to  elevate  the  standard  of  driving  conduct  than  criminal  or  civil 

sanctions.  Licensing  can  control  the  entry  of  drivers,  survey  and  record  driver  misconduct,  and 

control  and  sanction  driving  activity.  It  can  also  control  entry  and  enforce  exit  as  a  result  of 

post-licensing  driving  behaviour.  It  can  educate  or  complement  education  to  improve  driving 

behaviour.  Education  can  be  one  of  the  conditions  to  attain  or  maintain  a  licence. 

(a)  Minimum  Age  of  Drivers 

The  data  show  that  raising  the  minimum  age  for  a  driver's  licence  can  significantly  reduce 

accidents  in  the  prohibited  age  group. 

(b)  Graduated  Licensing  Programs 

There  are  considerable  safety  gains  attainable  through  graduated  licensing  programs  carrying 

strategic  restrictions  on  driving  of  all  new  drivers,  not  merely  those  with  a  history  of  convictions, 

including  the  following: 

•  nighttime  and  weekend  curfews 

requirements  that  adult  drivers  accompany  youthful  drivers 

•  restrictions  on  youthful  drivers  transporting  teenagers 

lower  levels  of  permitted  legal  blood  alcohol  concentrations 

fewer  moving  violations  or  demerit  points  to  trigger  licence  suspensions  for  youthful  drivers. 

(c)  High  School  Driver  Education 

The  data  show  that  increases  in  driver  education  in  high  schools  increase  licensing  of  youthful 

drivers.  Surprisingly,  it  also  shows  increases  in  accidents  in  this  age  group.  These  programs  expose 

more  young  people  to  driving  risks  without  providing  the  skills  to  reduce  the  risk  of  accidents 

presented  by  their  increased  exposure.  Although  there  are  no  data  on  the  point,  the  Board  favours 

the  introduction  of  effective  driver  safety  education  programs  at  elementary  school  levels  to  shape 
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the  attitude  of  future  motorists. 

(d)  Minimum  Legal  Drinking  Age 

The  data  show  that  Increases  in  the  minimum  legal  drinking  age  reduce  traffic  accidents  among 

the  affected  groups.  The  safety  gains  attained  by  this  measure  are  not  fully  offset  at  later  ages.^ 

(e)  Post-Licensing  Controi 

The  most  effective  traffic  safety  measure  is  license  suspension.  While  the  impact  of  this 

measure  on  reducing  accident  rates  may  be  modest,  its  use  reduces  driving  activity.  The  mere 

threat  of  licence  suspension  reduces  risky  driving  behaviour.  It  also  increases  the  care  in  driving  by 

suspended  drivers.  The  data  show  that  it  is  more  effective  in  reducing  accidents  than  more  costly 

educational  or  rehabilitative  programs.  Having  regard  to  the  need  to  reduce  traffic  violations 

including  excessive  speeds,  and  driving  while  impaired  by  alcohol,  the  Board  recommends  more 

frequent  use  of  short-term  license  suspensions.  The  Board  further  recommends  enforcement  of 

appropriate  sanctions  for  the  offence  of  driving  while  suspended. 

c.    Effect  of  Rewards 

Some  of  the  data  suggest  that  incentives  increase  rates  of  seatbelt  usage  and  reduce  accident 

rates.  For  example,  seatbelt  usage  rates  increased  significantly  when  drivers  who  signed  pledge 

cards  to  wear  seatbelts  received  an  opportunity  to  win  a  sweepstake  prize.  Psychological  theory 

shows  that  small  incentives  over  time  do  induce  desired  behavioral  changes.  It  has  been  suggested 

to  link  safe  driving  with  provincial  lotteries  by  giving  violation  free  or  accident  free  drivers  one  or  more 

lottery  tickets  upon  license  renewal.  Because  of  the  importance  of  reducing  severity  and  frequency 

of  traffic  accidents,  the  Board  recommends  investigation  of  experiments  and  innovation  with 

reward-oriented  techniques  in  traffic  safety.  It  recommends  that  every  automobile  policy  and  renewal 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  3  p  76-77. 
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certificate  show  in  dollar  terms  the  rate  rewards  and  disincentives  applied  to  the  applicant  for  good 

or  risky  driving.  The  Government  should  require  insurers  to  ensure  compliance  with  this  requirement. 

d.  Effect  of  Motor  Vehicle  Safety  Design 

The  aim  of  safety  design  standards  in  motor  vehicles  is  to  avoid  or  insulate  an  occupant  from 

injury  resulting  from  the  impact  of  a  crash.  The  U.S.  National  Highway  and  Traffic  Safety 

Administration  will  likely  require  the  installation  of  automatic  restraint  systems,  including  automatic 

airbags  and  automatic  seatbelts,  for  all  front  seat  occupants  of  vehicles  produced  after  1 993.  The 

Board  accepts  that  such  restraints  will  be  effective  in  reducing  severity  of  injuries  in  traffic  accidents. 

e.  Effect  of  Highway  Safety  Design 

There  are  questions  whether  safety  features  of  highway  design  reduce  frequency  of  accidents 

by  compensating  for  driver  error.  Data  show  that  more  than  fifty  highway  design  and  maintenance 

elements  have  some  type  of  relationship  to  the  issue  of  safety.  These  elements  include  road  surface, 

road  width,  gradients,  radius  of  curves,  number  of  lanes,  median  strips,  width  of  shoulder,  signage, 

and  the  like,  l-iowever,  it  is  not  a  simple  task  to  identify  the  locations  on  roadways  where  accidents 

frequently  occur.  Similarly,  it  is  not  easy  to  show  that  accidents  occur  frequently  in  a  certain  location 

by  reason  of  any  highway  design  flaw  or  risk  attendant  at  that  location.  On  the  other  hand,  highway 

improvements  are  costly.  Thus,  the  Government  must  decide  how  to  apply  limited  resources  to  attain 

the  safety  goal.  The  difficulty  in  rating  the  safety  gained  from  any  one  highway  improvement 

complicates  the  task. 

One  aspect  of  the  evaluation  problem  is  that  a  selected  improvement  may  result  in 

countervailing  effects  in  other  areas  of  the  highway  system.  For  example,  accident  rates  may 

decrease  in  the  location  of  the  safety  design  improvement  but  increase  in  another  location.  Drivers 

sometimes  increase  the  levels  of  risk  in  their  driving  behaviour  in  response  to  highway  safety 

improvements.  If  this  is  so,  then  their  conduct  lessens  the  benefits  expected  of  the  improvement 
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carried  out.  The  offsetting  effect  of  drivers'  responses  further  complicates  the  task  of  choosing 

among  highway  safety  improvement  options.  How  many  such  options  should  the  Government 

choose?  Which  will  be  the  most  useful?  At  which  locations  will  the  options  produce  the  highest 

safety  gains?  How  will  the  Government  determine  and  test  the  offsetting  risks? 

Because  of  limited  resources,  the  Government  must  carefully  arrange  their  priorities  in  this  area. 

The  cost  benefit  analysis  could  be  daunting.  On  the  other  hand,  vehicle  safety  regulations  and 

highway  safety  improvements  relate  to  the  dramatic  decline  in  fatality  rates  in  many  industrialized 

countries.  The  Board  thus  recommends  that  the  Government  continue  its  efforts  to  improve  highway 

design  and  condition  in  the  province,  especially  in  the  rural  areas.  The  Board  believes  that  such 

efforts  will  help  to  reduce  accident  frequency  and  severity.  The  task  requires  a  system-wide  analysis 

to  be  effective  and  thus  should  form  part  of  a  comprehensive  and  coordinated  traffic  safety  program. 

f.     Effect  of  Post-Accident  Injury  Care 

Studies  show  that  there  is  a  critical  one  hour  period  following  a  serious  injury  accident.  The 

chances  of  a  victim's  survival  are  excellent  if  transported  to  a  hospital  or  trauma  centre  within  that 

time.  Nearly  70%  of  fatal  accidents  in  Alberta  occur  in  rural  areas.  The  Board  assumes  that  if  the 

presence  of  trauma  centres  can  reduce  numbers  of  fatalities,  they  could  reduce  the  severity  of  bodily 

injuries  as  well.  The  Government  should  try  to  identify  the  areas  where  serious  injury  accidents  occur 

with  some  regularity.  The  Government  should  then  investigate  whether  the  benefits  would  exceed 

the  costs  of  establishment  of  a  trauma  centre  in  any  of  those  areas. 

The  second  aspect  of  post  accident  injury  care  is  the  existence  of  appropriate  facilities  for  traffic 

accident  victims  requiring  long  term  rehabilitation.  On  the  one  hand,  the  costs  of  such  facilities  are 

considerable  and  are  likely  to  produce  improvement  in  only  a  minority  of  cases.  On  the  other  hand, 

the  automobile  insurance  system  requires  that  accident  victims  should  have  restored  as  far  as 

possible  the  quality  of  life  enjoyed  before  the  accident.  This  aspect  of  reduction  of  accident  costs 

requires  a  careful  analysis  of  the  costs  and  the  benefits  of  expanding  such  medical  treatment 
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facillties. 

g.  Recommendations 

The  Government  should: 

1 .  set  up  a  coordinated  approach  to  traffic  safety  and  carry  out  a  unified  policy  of  safety  measures 
to  reduce  traffic  accidents  in  Alberta. 

2.  engage  police  in  a  year  round  program  of  primary  enforcement  of  the  seatbelt  law. 

3.  support  federal  authority  responsible  for  vehicle  safety  standards  requiring  airbags  and 
automatic  restraint  systems  in  new  vehicles. 

4.  double  penalties  for  unsafe  speed  and  other  traffic  offences  most  often  committed  In  injury 
accidents. 

5.  reassess  the  use  of  police  resources  in  urban  and  rural  areas  to  target  drivers  who  commit  large 
deviations  from  average  traffic  speeds,  and  who  commit  traffic  violations  most  often  correlated 
with  injury  accidents. 

6.  upgrade  the  Check  Stop  program,  by  the  following: 

(a)  promoting  the  authorization  of  police  to  administer  breath  tests  to  all  drivers, 
(b)  targeting  nighttime  hours,  and  rural  areas, 
(c)  operating  it  more  frequently  during  the  year  and, 
(d)  publicizing  the  added  enforcement  features  and  results  for  violations. 

7.  carry  out  a  graduated  licensing  program  for  new  drivers. 

8.  make  greater  use  of  short  term  licence  suspensions. 

9.  study  the  feasibility  of  raising  the  minimum  legal  age  for  consumption  of  alcohol. 

10.  study  the  feasibility  of  driver  safety  education  programs  for  school  age  children  to  foster 
appropriate  attitudes  at  an  early  age. 

1 1 .  study  the  feasibility  of  effective  rewards  to  engender  greater  care  in  driving. 

1 2.  require  insurers  to  show  rate  rewards  and  disincentives  on  automobile  policies. 

13.  study  the  feasibility  of  raising  the  minimum  legal  age  for  driving. 

14.  study  effective  methods  for  improvement  of  highway  design  and  conditions  especially  in  rural 
areas. 

1 5.  investigate  the  feasibility  of  setting  up  trauma  and  improved  rehabilitation  centres. 

In  summary,  the  Board  concludes  that  reducing  the  frequency  and  severity  of  accidents  will 
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ameliorate  the  problem  of  increasing  costs  of  automobile  insurance.  Reduction  of  the  causes  of 

those  costs  should  be  a  priority,  irrespective  of  any  modification  of  the  automobile  insurance  system. 

The  second  method  of  reducing  future  premium  costs  is  to  change  the  compensation  features 

of  the  existing  system. 

B.    CLAIM  COST  CONTAINMENT  IN  THE  AUTOMOBILE  INSURANCE  SYSTEM 

The  pursuit  of  the  goal  of  accident  prevention  will  not  eliminate  all  accidents.  It  will  succeed 

only  in  bringing  about  some  reduction  in  the  loss  costs.  Thus,  victims  will  continue  to  require 

compensation  and  the  need  for  automobile  insurance  will  remain. 

Alberta  motorists  must  buy  third  party  liability  insurance  to  operate  motor  vehicles  in  the 

province.  If  the  insurance  supplied  must  be  affordable  and  available  to  them,  and  if  that  goal 

requires  maintenance  of  the  cost  of  automobile  insurance  at  constant,  or  at  least  acceptable  levels, 

then  the  system  must  adjust  the  compensation  or  benefits  side  of  the  ledger.  The  adjustment  must 

be  a  reduction  or  limitation  of  the  amount  of  monetary  compensation  provided  to  accident  injury 

victims. 

There  is  a  variety  of  methods  by  which  to  limit  the  amount  of  compensation  provided  by  the 

automobile  insurance  system  and  thereby  reduce  the  cost  of  insurance.  The  variety  is  a  function  of 

the  different  degrees  of  tort  and  no  fault  contained  within  alternative  models.  The  cost  savings 

potential  varies  with  each  model. 

The  Board  viewed  the  models  as  a  series  of  choices  arrayed  across  a  spectrum.  In  its 

spectrum,  the  current  system  described  as  a  tort  system  with  minimal  no  fault  benefits  appears  at 

one  end*^  and  the  alternative  known  as  the  pure  no  fault  system  appears  at  the  other  end. 

Between  these  two  poles  exist  all  remaining  variations,  although  the  Board  did  not  examine  all 

possible  models.  The  Board  chose  five  alternatives  for  comparison  with  the  current  model.  Figure 

"  Although  in  theory,  a  tort  system  without  any  no  fault  feature  would  occupy  the  point  at  the  extreme  left 
of  the  spectrum. 



-80- 

1 9  shows  the  spectrum  of  models  chosen  for  its  study.  The  elective  no  fault  model  was  placed  in 

the  middle  of  the  spectrum  although  it  represents  choices  between  either  extreme  of  the  spectrum. 

Current 
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Tort  Reform 

Tort  System 
with 

Enhanced  No 
Fault 

Elective 

No  Fault 

Threshold 

No  Fault 

Pure 

No  Fault 

Figure  19 

The  comparison  begins  with  a  brief  description  of  the  primary  features  of  each  scheme.  A  discussion 

follows  about  the  criteria  used  to  evaluate  the  cun-ent  system  and  the  alternatives.  Each  model  is 

evaluated  in  light  of  the  criteria  and  the  conclusions  drawn  in  the  context  of  price  stability,  are  reported. 

1.     DESCRIPTION  OF  EXISTING  MODEL  AND  FIVE  ALTERNATE  MODELS 

a.    The  Current  System 

The  existing  system  in  Alberta  reflects  common  law  principles  of  tort  law  supplemented  by  certain 

modifications  prescribed  by  statute,  including  a  scheme  of  modest  no  fault  benefits. 

(I)    Tort  Features 

The  tort  principles  of  the  system  provide  that  where  a  person  suffers  Injury  or  loss  in  an  automobile 

accident,  compensation  is  recoverable  by  court  proceedings  if  the  person  can  prove  that  the  fault  or 

negligence  of  another  in  the  use  or  operation  of  a  motor  vehicle  wholly  or  partly  caused  the  injury  or  loss. 

Fault  or  negligence  is  established  where  the  driving  conduct  In  question  has  fallen  below  the  standard 

of  reasonable  care  expected  of  normally  prudent  motorists.  Statute^®  has  modified  the  fault  principle  to 

^  Contributory  Nealigence  Act.  R.S.A.  1980,  c.  C-23,  ss.  1(1)  and  2(1). 
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allow  victims  who  have  themselves  contributed  to  the  cause  of  the  accident,  recovery  from  the  wrongdoer 

of  a  portion  of  the  damage  or  losses  sustained.  As  well,  statute  law  requires  that  every  motorist  have 

insurance  coverage  with  limits  of  at  least  $200,000.  This  coverage  protects  him  or  her  from  liability  if  his 

or  her  use  or  operation  of  a  motor  vehicle  causes  injury  or  loss  to  another.*® 

The  tort  principles  also  provide  that  the  compensation  recoverable  is  that  sum  of  money  judged 

needed  to  restore  the  victim,  as  far  as  possible,  to  his  or  her  pre-accident  position.  Such  compensation 

will  include  payment  for  loss  of  earnings,  past  and  future,  medical  and  rehabilitation  expenses,  cost  of 

future  care  and  out-of-pocket  expenses.  These  damages  form  the  class  of  claims  known  as  pecuniary 

losses.  Such  compensation  will  also  include  payment  for  pain  and  suffering  and  loss  of  enjoyment  of  life. 

These  damages  form  the  class  of  claims  known  as  non-pecuniary  general  damages. 

Statute  law  has  extended  the  scope  of  compensation  in  some  instances.  For  example,  dependants 

may  sue  for  bereavement  and  losses  resulting  from  fatal  accidents.^  Judgment  interest  is  recoverable 

upon  monetary  awards  from  the  date  of  the  loss  until  the  date  of  judgment.  This  award  compensates  the 

victim  for  the  loss  accruing  in  the  period  for  which  he  or  she  was  out  of  the  funds.®' 

Judicial  authority  has  also  extended  the  limits  of  compensation.  For  example,  awards  for  future  cost 

of  care  and  loss  claims  of  dependant  survivors  of  fatality  victims  generate  interest  income  earned  on  the 

award  which  is  taxable  in  the  victim's  hands.  The  victim  will  claim  an  additional  sum,  known  as  gross-up, 

to  compensate  for  the  impact  of  such  taxation.  Judge-made  law  has  declared  its  approval  of  awards  for 

gross-up.®^ 

On  the  other  hand,  judge-made  law  has  also  limited  the  scope  of  compensation  in  other  instances. 

The  most  significant  limit  is  the  upper  monetary  limit  of  $100,000  (adjusted  for  inflation  to  about  $225,000 

^  Highway  Traffic  Act.  R.S.A.  1980,  c.  H-7,  Part  4;  Insurance  Act  R.S.A.  1980,  c.l-S,  Part  7. 

^  Fatal  Accidents  Act.  R.S.A.  1980,  c.  F-5,  s.3. 

Judgment  Interest  Act.  S.A.  1984,  c.  J-05,  s.2(1). 

^  fn  29,  supra. 
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in  1 991  dollars)  established  by  the  Supreme  Court  of  Canada  in  the  Trilogy  of  cases.®^  This  limit  sets 

the  maximum  amount  for  non-pecuniary  general  damages  awardable  to  victims  with  catastrophic  injuries 

for  compensation  for  pain  and  suffering,  loss  of  amenities,  enjoyment  and  expectation  of  life.^ 

These  are  the  most  important  features  of  the  tort  component  of  the  current  automobile  insurance 

system.  The  no  fault  features  are  described  below. 

(ii)   No  Fault  Features 

Legislative  amendments  made  mandatory  a  scheme  of  no-fault  benefits  to  the  tort  system  of 

compensation  in  Alberta.®^  The  intent  of  the  scheme  was  to  provide  certain  minimum  accident,  medical, 

death  and  income  replacement  benefits  to  any  victim  of  a  motor  vehicle  accident  in  Alberta  who  has 

automobile  insurance.  The  benefits  are  available  to  any  such  victim  irrespective  of  his  or  her  fault  or 

negligence  in  incurring  the  loss.  If  the  victim  is  entirely  at  fault  for  the  losses  or  injury  he  or  she  sustained, 

the  recovery  under  the  no  fault  benefits  scheme  is  the  legal  limit  of  recovery  in  Alberta.  If  the  victim  is 

entirely  or  partially  free  of  fault  for  the  loss,  he  or  she  could  claim  for  the  balance  of  damages  and  losses 

from  the  wrongdoer  by  virtue  of  the  tort  recovery  rights  described  earlier. 

The  specific  no  fault  benefits  provided  under  the  current  scheme  are  set  out  in  Exhibit  1 . 

b.    The  Current  System  with  Tort  Reform 

The  most  conservative  method  of  adjustment  of  the  current  system  to  reduce  the  size  of  damage 

awards  is  to  retain  the  tort  system  in  principle  and  carry  out  certain  tort  reforms. 

These  reforms  include  the  following: 

(i)    some  form  of  reduction  of  recovery  in  tort  for  non-pecuniary  general  damages, 

"  fn  28,  supra. 

^  Judicial  authority  has  also  established  some  restrictions  upon  the  right  of  a  victim  to  recover  benefits 
from  a  collateral  source.  Ratvch  v.  Bloomer  (1990),  73  O.R.  385  (S.C.C.). 

An  act  to  amend  the  Insurance  Act  S.A.  1971,  c.  53,  s.300.1. 
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(ii)  reduction  of  damage  awards  by  subtraction  of  any  recovery  of  benefits  from  collateral  sources, 

(iii)  introduction  of  a  rule  for  mandatory  structured  settlements  in  serious  injury  cases, 

(iv)  allowance  for  the  regulatory  adjustment  of  prejudgment  interest,  and 

(v)  allowance  for  separation  of  sun/Ivors'  claims  arising  from  fatal  accidents. 

These  reforms  will  be  described  in  turn. 

(i)    Reducing  Recovery  of  Non-Pecuniary  General  Damages 

The  general  principle  of  tort  compensation  is  that  victims  should  receive  full  redress  for  pecuniary 

and  non-pecuniary  damages  suffered.  However,  the  courts  have  contained  non-pecuniary  general 

damage  awards  by  setting  an  upper  limit  on  the  amounts  recoverable  in  the  most  serious  injury  claims.^ 

There  is  thus  some  precedent  for  limitation  of  recovery  of  non-pecuniary  general  damages. 

As  shown,  in  1990,  47.7%  of  total  bodily  injury  claims  costs  were  attributable  to  payments  of 

non-pecuniary  general  damages.  Bodily  injury  claims  costs  equalled  about  58.5%  of  overall  loss  costs.®^ 

If  recovery  of  non-pecuniary  damages  was  dropped  entirely,  it  has  been  estimated  there  would  be  savings 

of  about  26.7%  in  overall  loss  costs.®®  Such  a  reform  would  solve  the  problem  of  premium  stability. 

Some  argue  however,  that  such  reform  would  eliminate  the  essential  characteristic  of  the  tort  system. 

If  the  right  to  recover  such  damages  was  merely  reduced,  the  cost  of  insurance  would  decrease  in 

proportion  to  the  amount  of  the  reduction.  Some  argue  that  reduction  rather  than  elimination  of  this  right 

of  recovery  would  preserve  the  essence  of  the  tort  system. 

As  shown  in  Figure  13,  83.1%  of  costs  of  claims  between  $1  and  $10,000  represent  payment  of  non- 

pecuniary  general  damages.  Eliminating  claims  for  non-pecuniary  general  damages  of  less  than  or  equal 

to  $10,000  would  eliminate  about  18%  of  claims  costs.®®  The  elimination  of  those  claims  would  also 

^  fn  28,  supra. 

®^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  119. 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  142. 

^  Letter  from  Joe  Cheng,  July  11,  1991. 
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eliminate  party  and  party  costs  and  judgment  interest  on  those  claims.  Thus  the  cost  savings  should  be 

somewhat  higher  than  18  percent. 

Non-pecuniary  general  damage  payments  represented  57.1%  of  claims  between  $10,000-$75,000. 

If  claims  in  this  class  were  all  discounted  by  a  deductible  of  $10,000,  there  would  be  further  savings  of 

claims  costs. 

Claims  over  $75,000  showed  18.2%  of  total  payments  attributed  to  non-pecuniary  general  damages. 

However,  the  relatively  lower  percentage  in  this  class  might  be  a  function  of  the  limitation  imposed  by  the 

court  in  the  Trilogy.^°  A  discount  of  all  non-pecuniary  general  damage  claims  in  this  class  by  a 

deductible  of  $1 0,000  would  produce  further  savings  to  the  system.  On  the  other  hand,  under  the  current 

system,  the  most  severely  disabled  already  bear  the  burden  of  cost  containment  by  the  limit  set  by  judicial 

authority.  Thus,  it  may  not  be  fair  to  further  reduce  the  limit  of  recovery  to  those  victims  with  catastrophic 

injuries. 

An  alternate  method  of  reform  is  the  restriction  of  tort  recovery  for  any  minor  or  moderate  injury 

claims  falling  below  some  specified  verbal  or  monetary  limit.  This  reform  would  eliminate  many  less 

serious  non-pecuniary  general  damage  claims  that  are  costly  to  the  system  in  comparison  to  the  severity 

of  the  losses. 

Another  reform  of  compensation  for  non-pecuniary  general  damages  is  the  replacement  of  awards 

received  through  judgments  or  settlements  by  a  schedule  of  standardized  payments  which  prorate  awards 

between  the  upper  and  lower  limits  described  above. 

The  extent  of  the  savings  attainable  by  the  latter  two  reforms  would  depend  upon  the  location  of  the 

limit  in  the  former  case,  and  upon  the  size  of  the  payments  in  the  latter  case. 

(ii)   Abolition  of  Collateral  Benefits  Rule 

Traffic  injury  victims  in  Alberta  may  have  the  right  to  recover  benefits  for  their  injury  from  other 

sources.  These  other,  or  collateral  sources  include  insurance  policies  privately  contracted  for,  disability 

'°  fn  28,  supra. 
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plans  furnished  by  an  employer,  unemployment  insurance  and  social  welfare  benefits  and  pensions  under 

the  Canada  Pension  Plan.  Under  the  tort  system,  the  existence  of  collateral  source  benefits  generally  will 

not  reduce  the  responsibility  of  the  tortfeasor  to  the  victim.  In  Alberta,  although  a  victim  has  recovered 

income  replacement  benefits  from  an  employer,  he  may  still  claim  the  same  from  the  tortfeasor/^  In 

principle,  he  should  then  account  to  his  employer  for  recovery  made  of  that  income  loss.  In  practice,  such 

accounting  rarely  occurs.  Alternatively,  in  some  circumstances,  the  collateral  source  may  exercise  a  right 

of  subrogation  directly  against  the  tortfeasor. 

If  the  existing  collateral  benefits  rule  were  abolished,  the  Board  estimates  there  would  be  a  reduction 

in  the  loss  costs  of  about  2  percent.^^ 

(Hi)  Mandatory  Structured  Settlements 

In  Alberta,  the  court  usually  assesses  damages  in  a  lump  sum.  Such  damages  are  not  taxable 

income,  however  the  income  earned  from  that  lump  sum,  once  invested  by  the  victim  to  produce  income 

to  meet  the  costs  of  future  care  or  the  income  awards  from  fatal  accident  cases,  is  taxable. 

The  courts  award  an  additional  sum,  referred  to  as  gross-up  of  the  future  care  or  loss  of  income 

award.  The  award  is  to  give  the  victim  enough  funds  to  pay  for  the  necessary  future  care  or  amenities 

of  life  that  produce  full  compensation,  after  accounting  for  the  effect  of  taxation.  Studies  estimate 

gross-up  claims  amount  to  about  35%  of  each  future  care  award  made.^ 

Structured  settlements  are  agreements  arrived  at  by  litigants  for  periodic  payments  instead  of  a  lump 

sum  award  for  all  or  part  of  a  damage  award.  Such  periodic  payments  are  tax  free.  However  the  court 

or  the  defendant  cannot  impose  structured  settlements  upon  the  plaintiff  victim  without  consent.  Plaintiffs 

have  a  hght  to  insist  on  a  lump  sum  award  with  its  gross  up  for  taxation.  If  the  plaintiff  and  the  defendant 

agree  to  a  structured  settlement,  they  likely  are  apportioning  between  themselves  a  savings  of  the 

fn  18,  supra 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  142. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  132. 
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payment  representing  the  gross  up  award.  The  result  is  a  higher  periodic  damage  award  to  the  plaintiff 

than  would  be  received  as  a  lump  sum  settlement.  The  Board  concludes  that  structured  settlements 

made  mandatory  by  law  would  produce  modest  cost  savings  of  about  0.3  percent.^* 

(iv)  Prejudgment  Interest 

In  Alberta,  the  Judgment  Interest  Act^^  requires  the  payment  of  interest  upon  awards  for 

non-pecuniary  general  damages  at  an  annual  rate  of  4  percent.  Interest  is  payable  upon  pecuniary 

damages  at  a  rate  set  annually  by  the  regulations  from  the  date  of  the  loss  until  the  date  of  judgment. 

The  real  prejudgment  interest  rate  for  non-pecuniary  general  damages  has  been  historically  closer  to  three 

percent.^^  The  interest  rate  should  approximate  the  historical  rate  on  average  over  the  long  term.  As 

such,  the  statutory  rate  has  probably  produced  some  overcompensation  to  victims  on  non-pecuniary 

general  damage  awards.  The  solution  is  to  fix  the  judgment  interest  rate  on  non-pecuniary  general 

damages  annually  by  regulation.  Such  reform  in  any  event  would  produce  only  very  modest  savings.^ 

(v)  Survivors'  Actions  In  Fatal  Accidents 

The  Fatal  Accidents  Act^^  prohibits  more  than  one  action  in  respect  of  the  same  subject  matter  of 

complaint.  Some  argue  that  the  requirement  obliges  plaintiffs  to  join  other  possible  relatives  to  their  claim 

which  encourages  claims  of  a  minor  nature.  If  the  law  allowed  each  relative  to  bring  his  or  her  action 

separately,  it  might  eliminate  several  trivial  claims  and  reduce  costs  associated  with  them.  The  Board 

expects  only  modest  savings  from  this  reform.^^ 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  142. 

fn  61 ,  supra. 

'®  Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  138. 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  142. 

fn  60,  supra. 

^®  Trebilcock  and  Chapman,  fn  2,  supra,  ch  4  p  142. 
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(vi)  Summary 

It  is  not  possible  to  estimate  all  the  likely  cost  savings  resulting  from  some,  or  all,  of  the  above 

described  reforms.  As  stated,  elimination  of  recovery  of  all  non-pecuniary  losses  is  estimated  to  produce 

savings  of  26.7%  of  overall  loss  costs.  Elimination  of  only  non-pecuniary  losses  below  a  prescribed  floor 

would  still  produce  significant  savings.  The  tort  reforms  other  than  those  which  affect  the  right  of  recovery 

for  non-pecuniary  general  damages  taken  together  would  likely  save  close  to  5%  of  the  current  overall 

loss  costs. 

c.    The  Tort  System  with  Enhanced  No  Fault  Benefits 

This  was  the  model  proposed  for  Ontario  in  the  Osborne  Report.*'  It  presen/es  all  rights  of  recovery 

under  the  tort  system.  However,  It  proposes  to  enhance  the  no  fault  benefits  with  the  object  of  reducing 

the  need  to  pursue  the  rights  of  recovery  of  losses  resulting  from  tort.  This  model  assumes  the  abolition 

of  the  collateral  benefits  rule.  Thus  a  claimant  must  first  deduct  from  his  no  fault  benefits  any  indemnity 

payments  such  as  unemployment  insurance  and  employment  disability  benefits,  paid  or  payable.  As  well, 

the  victim  must  first  deduct  all  no  fault  benefits  from  the  final  tort  damage  award.  Exhibit  1  displays  the 

no  fault  benefits  contemplated  under  this  scheme. 

If  this  model  were  to  be  implemented  in  Alberta,  it  would  be  necessary  to  increase  substantially  the 

amounts  of  the  no  fault  benefits  under  the  existing  system.  All  victims  of  automobile  accidents  could  then 

claim  such  benefits.  However,  the  victim  would  have  to  deduct  from  third  party  judgments  or  settlements, 

all  automobile  insurance  benefits.  In  theory,  the  cost  savings  resulting  from  tort  reforms  should  offset  the 

costs  of  the  enhancements.  The  Osborne  Report  expected  the  cost  savings  to  decrease  premiums.®^ 

However,  there  is  some  doubt  about  the  savings  attainable  under  this  model.  American  data  suggests 

that  enhanced  or  add  on  no  fault  compensation  systems  usually  increase  overall  automobile  injury 

®°  The  Osborne  Report,  fn  3.  supra  at  p  567-596. 

The  reduction  in  claim  costs  was  estimated  to  be  approximately  $62  to  $70  million  per  year.  The 
Osborne  Report,  fn  3.  supra.  Volume  II  Appendix  III. 
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coverage  costs. 

d.    The  Threshold  No  Fault  System 

This  model  (the  Ontario  model")  has  been  in  operation  in  the  Province  of  Ontario  since 

June  22,  1 990.  It  features  extensive  no  fault  benefits  similar  to  those  proposed  under  the  enhanced  no 

fault  model.  It  also  abolishes  the  collateral  benefits  rule.  However,  the  Ontario  model  has  a  higher 

income  benefit  and  a  lower  student  disability  benefit.  The  restriction  upon  recovery  of  non-pecuniary 

general  damages  is  a  verbal  threshold.  Thus,  it  prevents  access  to  the  tort  system  for  all  traffic  accident 

victims  except  cases  of  death,  permanent  serious  disfigurement,  or  permanent  serious  impairment  of  an 

important  bodily  function  caused  by  continuing  injury  which  is  physical  in  nature.  The  Osborne  Report 

said  that  one  part  of  the  rationale  for  the  threshold  no  fault  system  was  a  social  concern  that  the  more 

seriously  injured  be  pemnitted  to  seek  compensation  for  both  economic  and  non  economic  loss.  The 

rationale  also  required  that  those  losses  be  assessed  on  an  individual  case  by  case  basis.  The  Osborne 

Report  stated  that  any  automobile  insurance  compensation  plan  excluding  this  social  concern  would 

offend  the  public's  expectations  and  sense  of  fairness.  It  was  said  that  the  public's  sense  of  what  is  right 

requires  that  fault  be  accounted  for  in  the  compensation  process.  Another  part  of  the  rationale  is  the 

need  to  limit  third  party  costs  in  order  to  pay  no  fault  benefits  to  all  traffic  accident  victims. 

The  system  resembles  the  threshold  model  in  place  in  the  State  of  Michigan.  Exhibit  1  displays  the 

no  fault  benefits  under  the  Ontario  and  the  Michigan  models. 

The  Ontario  threshold  system  expected  to  eliminate  the  right  to  sue  for  about  88%  of  traffic  injury 

victims. Under  the  Ontario  model,  there  is  no  recovery  for  moderate  claims  for  non-pecuniary  general 

damages,  or  for  psychological  injuries.  Claimants  with  relatively  high  incomes  will  not  receive  full 

compensation  for  income  loss,  although  they  may  choose  to  buy  additional  coverage. 

Trebilcock  and  Chapman,  fn  2.  supra,  ch  5  p  168. 

Trebilcock  and  Chapman,  f n  2,  supra,  ch  6  page  1 79,  footnote  9. 
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e.    The  Pure  No  Fault  System 

The  pure  no  fault  automobile  insurance  system  is  in  place  in  the  Province  of  Quebec.  Its  primary 

feature  is  the  elimination  of  all  rights  and  remedies  recoverable  by  lawsuit  for  bodily  injury  due  to 

negligence  in  motor  vehicle  accidents.  Instead,  the  system  provides  comprehensive  benefits  to  all 

residents  of  the  province.  The  benefits  include  payments  for  actual  economic  loss,  out-of-pocket 

expenses,  rehabilitation,  pain  and  suffering  and  loss  of  enjoyment  of  life  in  some  instances,  and  death  and 

funeral  benefits.  Automobile  insurance  premiums  based  on  a  flat  rating  system  finance  the  plan.  The 

benefits  of  the  plan  require  deduction  of  any  payments  made  under  the  Quebec  Pension  Plan  or  the  Act 

relating  to  industrial  accidents  and  occupational  diseases.  Exhibit  1  displays  the  no  fault  benefits  under 

the  Quebec  system. 

There  is  considerable  support  for  the  pure  no  fault  automobile  insurance  model." 

However,  many  see  it  as  merely  the  first  step  in  the  implementation  of  a  comprehensive  disability 

compensation  plan.  Some  of  the  arguments  supporting  this  system  are  that  It  provides  benefits  without 

delay,  it  guarantees  protection  for  economic  loss,  it  returns  more  of  the  premium  dollar  to  the  victims 

because  the  system  reduces  transaction  costs,  it  provides  greater  accuracy  of  the  assessment  of  the 

future  needs  of  the  victim,  and  it  eliminates  the  imprecise  yardstick  of  fault  finding  as  a  basis  of 

compensation. 

The  compensation  for  economic  losses  under  the  Quebec  system  is  similar  to  the  Ontario  model  for 

claims  below  the  threshold.  However,  claimants  in  Ontario  with  high  incomes  who  can  clear  the  threshold 

will  achieve  greater  economic  recovery  than  similarly  situated  claimants  under  the  Quebec  system.  The 

compensation  for  non-pecuniary  general  damages  for  cases  passing  the  threshold  in  Ontario  or  in  tort 

in  Alberta  is  higher  than  that  awardable  for  pemnanent  injury  under  the  Quebec  system.  The  Quebec 

model  offers  higher  death  benefits  than  the  Ontario  model.  However,  the  Quebec  plan  offers  no 

"  The  Ontario  Task  Force  on  Insurance  (see  OTFOI  A  Pre-Publication  of  the  Final  Report  (1986)  Vol  1  p 
105)  as  well  as  a  number  of  tort  scholars,  (see  the  Osborne  Report,  fn  3,  supra,  p  453). 
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compensation  for  non-pecuniary  loss  in  the  case  of  death.  A  death  benefit  is  available  under  the  Ontario 

model. 

f.     The  Elective  No  Fault  System 

This  model  allows  consumers  to  choose  from  alternative  packages.  One  package  provides  no  fault 

benefits  with  no  right  to  claim  under  tort.  The  other  package  requires  the  insured  to  waive  the  no  fault 

benefits  but  preserves  the  right  to  pursue  tort  claims  for  full  recovery.  In  short,  the  consumer  may  choose 

either  first  party  no  fault  insurance  or  third  party  liability  insurance.  Under  this  scheme,  if  two  motorists 

with  first  party  insurance  collide,  each  looks  to  his  own  insurer  to  cover  his  losses.  If  two  motorists  with 

third  party  insurance  collide,  each  pursues  her  claim  as  she  would  under  the  tort  system.  If  a  motorist 

with  first  party  insurance  collides  with  a  motorist  with  third  party  insurance,  the  former  seeks  recovery  for 

his  losses  from  own  insurer.  He  is  not  liable  for  the  other  motorist's  losses,  even  if  he  was  at  fault.  The 

second  motorist  would  seek  recovery  from  her  own  insurer  for  full  tort  recovery  by  proof  of  negligence 

of  the  first  motorist. 

The  elective  no  fault  or  choice  model  recognizes  there  may  be  genuine  divergences  in  consumer 

preferences  between  tort  automobile  insurance  systems  and  no  fault  or  partial  no  fault  regimes. 

There  are  many  variations  among  proposed  elective  or  choice  models.  The  model  examined  in  this 

study  is  that  proposed  in  1 989  to  the  Ontario  Automobile  Insurance  Board  by  the  Insurance  Bureau  of 

Canada. 

As  stated,  the  choice  model  allows  motorists  to  purchase  either  a  tort  policy  or  a  no  fault  policy.  The 

tort  policy  provides  rights  which  resemble  the  rights  under  Sections  A  and  0  of  the  current  automobile 

insurance  policy  in  Alberta.  However,  the  tort  policy  under  the  elective  model  excludes  all  no  fault 

benefits.  The  tort  policy  assumes  tort  reforms  with  respect  to  prejudgment  interest,  collateral  benefits,  and 

gross  up  for  income  tax.  It  further  assumes  no  recovery  for  non-pecuniary  general  damages  under  a 

value  of  $10,000. 



-  91  . 

Exhibit  1  sets  out  the  benefits  provided  by  the  no  fault  policy  option.  The  choice  model  operates 

according  to  certain  rules  explained  to  the  consumer  in  advance  of  a  policy  purchase.*^ 

2.     EVALUATION  OF  CURRENT  AND  ALTERNATE  MODELS 

There  are  inherent  problems  in  trying  to  evaluate  the  current  system  and  its  alternatives.  The  first 

problem  concerns  a  basic  disagreement  about  what  goals  the  tort  system  serves.  For  example,  some 

scholars  argue  that  the  tort  system  promotes  deterrent  goals.  They  expect  the  features  of  the  system  to 

provide  incentives  and  disincentives  to  promote  prudent  driving  conduct  that  avoids  or  lessens  accident 

costs.  Thus  the  threat  of  civil  suits  for  damages  to  victims  and  criminal  and  regulatory  sanctions  should 

induce  drivers  to  avoid  conduct  that  will  result  in  legal  consequences  to  themselves.  The  effect  of  the  civil 

or  criminal  sanctions  is  to  internalize  the  accident  costs  to  those  whose  faulty  conduct  causes  traffic 

injuries. 

"  The  IBC  choice  model  has  the  following  rules: 

1 .  N^otorists  are  deemed  to  have  chosen  the  tort  option  until  a  clear  election  has  been  made  in  favour 
of  the  no  fault  option. 

2.  The  choice  of  the  purchaser  of  the  insurance  binds  the  spouse  and  the  relatives  of  the  policy 
purchaser  who  are  dependant  upon  them. 

3.  Where  members  of  a  household  own  separate  vehicles,  they  may  insure  such  vehicles  separately,  and 
thus  choose  different  options.  However,  when  spouses  choose  different  options,  dependant  children 

are  bound  by  the  purchaser's  decision. 
4.  Policy  holders  can  reelect  at  any  time  provided  that  the  option  in  force  at  the  time  of  any  loss  will 

govern  claims  arising  from  that  specific  loss. 
5.  Persons  who  have  not  elected  a  no  fault  policy,  because  they  have  no  insurance  and  are  not  the 

spouse  of  or  a  relative  financially  dependant  upon  a  policy  holder  will  remain  under  the  tort  scheme. 
6.  An  election  once  made  governs,  whether  the  insured  is  a  driver,  pedestrian  or  a  passenger  injured 

anywhere  in  North  America. 

7.  All  injury  claims  under  either  option  must  be  asserted  against  the  claimant's  own  insurer. 
8.  If  the  accident  occurs  outside  the  province,  and  the  insured  has  chosen  the  no  fault  option,  she  will 

receive  the  no  fault  benefits,  but  the  insurer  will  have  a  right  of  subrogation. 
9.  Persons  residing  outside  the  province  but  injured  in  the  province  may  normally  sue  only  in  tort  in  the 

province. 
10.  If  the  accident  occurs  within  the  province,  and  the  person  at  fault  has  one  of  the  policy  options,  the 

insurer  has  no  rights  of  subrogation  against  any  other  person. 
11.  If  a  pedestrian  is  injured  by  an  automobile  in  the  province,  and  is  insured  under  wither  option,  the 

claim  is  made  against  his  own  insurer.  If  the  pedestrian  has  no  insurance,  he  can  sue  in  tort. 
12.  Insured  occupants  of  vehicles  injured  in  accidents  in  the  province  must  claim  against  their  own 

insurer, 

-  Trebilcock  and  Chapman,  fn  2,  supra,  ch  8  p  230-233. 
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Other  scholars  emphasize  the  goal  of  distributive  justice.  They  consider  that  traffic  accidents  are 

caused  mainly  by  momentarily  inadvertent  driving  conduct  and  that  accident  costs  should  be  borne 

collectively  by  society,  or  at  least,  by  all  motorists.  They  say  that  the  measure  of  a  tort  system  and  the 

alternatives  is  the  capacity  to  spread  risk  and  to  quickly,  cheaply  and  effectively  compensate  victims  to 

restore  them  as  far  as  possible  to  their  pre-accident  state. 

A  third  w'levj  is  that  tort  law  should  seek  to  attain  corrective  justice,  by  requiring  the  wrongdoer  to 

restore  the  victim  as  far  as  possible  to  his  or  her  pre-accident  status.  This  view  does  not  ask  the  system 

to  deter  future  behaviour  of  other  potential  wrongdoers.  It  does  not  expect  the  system  to  compensate 

victims  whose  injuries  did  not  result  directly  from  the  faulty  conduct  of  another.  Instead,  this  view  seeks 

to  correct  past  Injustices  by  requiring  redress  of  losses. 

Each  viewpoint  has  its  critics.  Some  argue  that  tort  law  oriented  to  the  goal  of  deterrence  cannot 

consider  ail  of  the  possible  agents  that  may  have  contributed  to  an  accident.  Others  argue  that  if  no 

injury  occurs,  certain  faulty  conduct  may  escape  investigation  and  detection. 

Some  argue  that  a  tort  system  oriented  to  the  goal  of  distributive  justice  is  unable  to  consider  the 

parties  who  are  best  able  to  spread  risk  or  compensate  losses.  They  argue  that  such  a  system  cannot 

promote  a  coherent  principle  of  distributive  justice. 

The  second  problem  in  the  evaluation  process  is  the  uncertainty  in  the  proof  of  how  well  the  current 

system  or  any  alternatives  to  it  achieves  these  goals.^  Professors  Trebilcock  and  Chapman  have  drawn 

from  all  of  the  viewpoints  described  above  five  criteria  by  which  to  evaluate  and  compare  the  systems 

selected  for  study.  They  have  emphasised  that  the  weight  to  be  attached  to  each  criterion  will  vary 

depending  upon  the  viewpoint  chosen,  and  that  each  model  must  be  considered  in  a  total  systems 

analysis.  They  note  that  their  evaluation  included  judgments  and  did  not  include  assessments  of  any 

other  models  not  selected  for  the  subject  study.  Finally,  they  assumed  the  implementation  of  the 

regulatory  and  public  enforcement  reforms  and  tort  reforms  (excluding  reduction  of  non-pecuniary  general 

^  Trebilcock  and  Chapman,  fn  2.  supra,  ch  1  p  5-10. 
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damage  awards)  discussed  earlier.  With  these  caveats  in  mind,  the  Board  adopted  their  criteria  which 

appear  below: 

1 .  Deterrence/Prevention  -  How  well  does  each  model  deter  or  prevent  accidents? 

2.  Compensation  relating  to  Victim  Coverage  -  How  many  traffic  victims  are  compensated  through  the 
model  under  consideration?  How  many  are  compensated  from  other  sources  and  in  each  case,  how 
adequately? 

3.  Compensation  relating  to  Cost  Internalization  -  how  well  does  the  model  internalize  the  cost  of 
accidents  to  driving  activities  generally?  Does  the  pricing  mechanism,  whether  by  premiums  or  other 
levies,  effectively  assign  loss  costs  to  the  drivers  who  cause  or  contribute  to  those  loss  costs? 

4.  Operational  Efficiency  -  How  well  does  the  model  achieve  the  above  three  objectives  by  a  decrease 
of  private  and  social  transaction  and  administrative  costs  and  by  increased  speed  of  delivery  of 
benefits? 

5.  Premium  Costs  -  What  will  be  the  cost  of  insurance  under  each  model? 

The  evaluations  of  the  current  system  and  its  alternatives  are  described  below. 

a.    The  Current  System 

(i)  Deterrence/Prevention 

Some  scholars  have  argued  that  once  a  tort  system  includes  third  party  insurance,  conversion  to  a 

first  party  or  no  fault  system  is  unlikely  to  reduce  traffic  safety.  The  data  supporting  this  viewpoint  show 

that  most  drivers  commit  driving  errors.  As  such,  this  viewpoint  considers  that  it  wrong  to  think  that  most 

accidents  are  caused  by  a  small  group  of  hazardous  drivers. 

Despite  these  data,  many  people  accept  that  civil  and  criminal  sanctions  do  affect  driving  behaviour 

in  some  way.  Many  also  accept  that  insurance  premium  levels  geared  to  exposure  levels  reduce  driving 

activity,  which  in  turn  reduces  accident  rates.  Finally,  many  people  agree  that  tort  law  stigmatizes  certain 

conduct  and  helps  to  reinforce  socially  responsible  attitudes  to  risk  taking.^^ 

The  Osborne  Report  stated  that  injuries  leading  to  tort  actions  or  penalized  infractions  sensitize 

drivers  somewhat  to  the  consequences  of  that  behaviour.  Thus,  the  goal  should  be  to  seek  the  maximum 

®^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  2.  p  30-34. 
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behaviour-change  impact  from  each  accident  experience.  It  stated  that  moral  values  implicit  within  the 

tort  system  could  produce  fairness  and  justice,  and  that  the  public  understands  and  accepts  the  rules 

of  the  road,  regards  as  just  that  individuals  be  responsible  for  individual  actions,  and  would  not  consider 

it  fair  to  regard  motor  vehicle  accidents  in  general  as  morally  neutral.  For  example,  most  motorists  believe 

that  the  system  should  not  compensate  a  drunken  injured  driver  in  the  same  way  as  a  sober  one.  It 

concluded  that  the  tort  system  performs  some  modest  deterrent  function  in  the  motor  vehicle  context, 

even  If  the  Impact  is  not  empirically  demonstrable.^  It  said  that  driver  behaviour  may  be  marginally  but 

positively  affected  not  through  tort  law  by  itself  but  by  what  It  stands  for.  It  cautioned  against  abolishing 

a  system  which  may  have  some,  if  unmeasurable,  effect  on  accident  prevention. 

Professors  Trebilcock  and  Chapman  concluded  that  the  current  system  best  attains  the  goal  of 

deterrence  and  accident  prevention.  They  reasoned  that  the  more  a  model  removes  tort  cases,  the 

greater  the  reduction  of  incentives  for  careful  driving.  Under  the  current  system,  a  large  proportion  of  self- 

inflicted  costs  of  careless  driving  are  borne  by  the  victim.  They  argue  that  under  no  fault  models,  a 

sensitive  risk  rating  regime  could  internalize  self  inflicted  costs  of  careless  driving.  However,  the  premiums 

would  not  reflect  the  costs  such  drivers  inflict  on  others. 

The  Board  takes  the  view  that  an  automobile  insurance  system  can  and  should  try  to  deter  driving 

conduct  that  may  cause  or  contribute  to  accidents.  It  can  and  should  try  to  encourage  driving  practices 

that  reduce  risk  taking,  by  criminal,  civil  and  administrative  sanctions  and  incentives.  The  Board  senses 

that  the  motoring  public  holds  the  view  that  certain  kinds  of  driving  conduct  are  socially  irresponsible  and 

that  the  system  should  contain  some  effective  measures  to  reduce  or  eliminate  the  same. 

As  such,  the  Board  is  of  the  view  that  experience  or  risk  rating  is  a  necessary  element  of  the  system. 

It  concludes  that  experience  rating  stigmatizes  certain  driving  conduct  and  encourages  higher  levels  of 

driving  care.  The  risk  rating  mechanism  is  most  effective  when  it  can  function  properly.  The  elimination 

of  rating  variables  weakens  the  effectiveness  of  the  risk  rating  system.  An  example  is  the  recent  decision 

of  the  Court  of  Queen's  Bench  in  Co-operators  General  Insurance  Co.  v.  Alberta  (Human  Rights 

^  The  Osborne  Report,  fn  3,  supra,  p  549. 
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ComrnissioQl^  requires  automobile  insurers  to  quit  the  use  of  gender  as  a  rating  variable. 

The  Board  agrees  that,  among  the  models  examined,  the  current  system  in  Alberta  is  the  most 

effective  in  achieving  the  element  of  deterrence.  It  is  the  most  effective  because  it  permits  victims  to  resort 

to  the  court  system  to  obtain  compensation  from  wrongdoers.  As  a  result,  the  system  induces  drivers 

to  use  care  in  driving  to  avoid  involvement  in  the  court  process.  It  also  induces  drivers  to  avoid  increases 

to  their  premiums  as  a  consequence  of  at  fault  accidents. 

(ii)   Compensation  -  Extent  and  Adequacy  of  Victim  Coverage 

As  stated,  the  principle  of  compensation  under  the  current  system  is  to  return  a  victim  as  far  as 

possible  to  the  position  he  or  she  was  in  before  the  injury.  Where  a  victim  proves  fault  and  receives  the 

entirety  of  the  judgment  awarded,  he  fully  recovers  his  economic  and  non-economic  losses.  In  fact, 

recovery  may  be  greater  than  100  per  cent  due  to  recovery  of  collateral  benefits,  the  victim's  own 

contributory  negligence  and  recovery  of  tax  free  gross  wages.  Even  where  traffic  victims  cannot  prove 

fault,  most  receive  some  minimal  compensation  through  the  current  system. 

About  50-60%  of  traffic  victims  under  tort  systems  have  a  valid  tort  claim.^  In  Alberta,  unlike  most 

other  jurisdictions,  there  was  until  recently  a  guest  passenger  rule.®^  Thus,  the  percentage  of  victims 

with  valid  tort  claims  in  this  province  was  probably  somewhat  lower  than  under  other  tort  systems. 

About  two  thirds  of  injured  persons  in  the  claims  survey  were  shown  not  to  be  at  fault.  These  include 

victims  who,  although  not  at  fault,  may  not  have  a  valid  tort  claim.  A  victim  who  can  show  fault  must  rely 

on  the  ability  of  the  defendant  to  satisfy  an  award  for  his  or  her  damages.  In  instances  where  the 

defendant  is  uninsured  or  underinsured,  the  victim's  recovery  may  be  incomplete.  The  Alberta  data 

showed  that  in  1990,  95%  of  defendants  carried  at  least  $500,000  limits  of  third  party  liability  insurance 

coverage. 

^  (1991)  80  Alta.L.R.(2d)  73,  under  appeal  to  the  Alberta  Court  of  Appeal. 

®°  Trebilcock  and  Chapman,  fn  2,  supra,  ch  2  p  34. 

®'   fn  58,  supra,  s3,  repealed  s4,  1990. 
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As  stated,  most  claimants'  losses  concern  minor  injuries  with  small  economic  losses.  Many  such 

claimants  may  receive  over  100%  of  their  gross  wage  losses.  However,  victims  with  catastrophic  injuries 

are  undercompensated  due  to  the  claims  settlement  process  and  due  to  insufficient  insurance  coverage. 

In  short,  the  tort  system  does  not  fully  compensate  all  traffic  victims. 

Professors  Trebilcock  and  Chapman  recommended  consideration  of  the  criterion  of  victim  coverage 

first  in  relation  to  the  percentage  of  all  traffic  victims  compensated  under  the  system.  They  recommended 

consideration  of  this  criterion  second  in  relation  to  the  adequacy  of  coverage.  They  concluded  that  the 

current  system  ranked  fifth  or  last  of  the  models  examined.  The  reason  was  that  although  those  with  a 

valid  tort  claim  can  usually  recover  full  economic  and  non-pecuniary  losses,  about  40%  of  traffic  victims 

do  not  have  a  valid  tort  claim.  These  victims  either  have  no  claim  against  available  insurance  or  have  a 

claim  for  only  minimal  benefits. 

In  the  Board's  view,  the  adequacy  of  victim  coverage  under  the  current  model  depends  in  part  on 

whether  Albertans  desire  fault  as  the  principal  feature  of  the  compensation  system.  Assuming  Albertans 

affirm  the  primacy  of  this  principle,  the  Board  recommends  remedy  of  the  inadequacy  of  the  available 

coverage  for  victims  by  increases  to  the  no  fault  benefits  under  the  current  scheme. 

(Hi)  Cost  internalization 

The  existing  automobile  insurance  system  functions  upon  the  principle  of  differentiation  between 

drivers  who  bring  a  high  risk  of  loss  into  the  system  and  those  who  do  not.  The  Osborne  Report  stated 

that  fairness  in  the  allocation  of  the  cost  of  automobile  accident  compensation  requires  the  setting  of 

premiums  under  sound  insurance  principles.  This  requires  that  accident  costs  be  internalized  to  the 

drivers  most  likely  to  cause  them,  by  risk  rating.  This  process  differentiates  premiums  among  drivers  by 

reference  to  their  previous  driving  history  of  at  fault  accidents,  traffic  convictions  and  the  accident  rate  of 

the  statistical  group  to  which  the  driver  is  assigned.  Insurers  determine  premiums  prospectively,  or  on 

the  likelihood  of  claims  in  the  future.  Young  drivers  often  are  charged  a  higher  rate  than  other  motorists. 

If  insurers  rigidly  applied  the  actuarial  principles  operating  upon  the  risk  rating  function,  the  cost  of 
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Insurance  would  be  prohibitive  for  some  drivers.  In  practice,  insurers  typically  limit  or  cap  the  rates  that 

are  justified  on  strict  actuarial  principles.  In  addition,  there  exists  a  scheme  known  as  the  Facility 

Association. 

The  private  industry  together  with  the  Facility  Association  tries  to  provide  automobile  insurance  to 

high  risk  drivers  who  otherwise  have  difficulty  finding  insurance  in  the  marketplace.  However,  when  the 

Facility  Association  provides  insurance  to  high  risk  drivers  who  otherwise  could  not  purchase  insurance 

in  the  regular  market,  it  means  that  all  other  groups  of  drivers  subsidize  that  group  for  the  cost  of 

insurance  or  the  cost  of  the  losses  incurred  by  the  system. 

Where  an  automobile  insurance  system  would  otherwise  prohibit  or  restrict  high  risk  drivers  from 

driving,  the  risk  of  losses  would  be  reduced.  In  turn,  the  cost  of  insurance  would  drop.  Where  an 

automobile  insurance  system  accommodates  all  drivers,  whatever  the  risk  they  present,  other  drivers  must 

pay  more  for  insurance  to  cover  the  cost  of  those  risks.  In  Alberta,  the  risk  rating  principles  used  in 

determination  of  premium  levels  in  the  automobile  insurance  system  are  muted  by  the  countervailing 

requirement  that  the  system  provide  reasonably  affordable  insurance  to  the  motoring  public.  The  industry 

does  not  apply  the  risk  rating  principles  rigidly  because  third  party  liability  insurance  is  compulsory  in 

Alberta.  The  trade  off  is  that  cross  subsidization  of  high  risk  drivers  by  low  risk  drivers  compromises  cost 

internalization  aimed  at  by  the  operating  of  the  risk  rating  principle. 

There  are  many  private  and  public  income  replacement  schemes  in  Alberta  which  limit  the  goal  of 

cost  internalization  of  traffic  accidents  to  wrongdoers.  These  include  Workers'  Compensation,  Canada 

Pension  Plan,  Unemployment  Insurance,  and  employers'  accident  and  disability  insurance  plans.  On  the 

other  hand,  the  right  to  recover  collateral  source  benefits  and  the  right  of  insurers  to  subrogate  does 

promote  cost  internalization.  For  example,  the  Alberta  Health  Care  system  pays  for  virtually  all  medical 

and  physical  rehabilitation  expenses.  Professors  Trebilcock  and  Chapman  concluded  that  the  current 

system  best  achieves  the  goal  of  corrective  justice.  It  does  so  by  allocating  accident  costs  to  wrongdoers 

where  they  have  caused  injury  to  others  or  by  denying  recovery  to  persons  at  fault  for  their  own  injuries. 
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(iv)  Operational  Efficiency 

The  Alberta  data  show  that  the  current  system  allows  considerable  delays  in  payment  of  benefits. 

Many  of  the  delays  could  relate  to  the  cases  of  serious  injuries  and  higher  pecuniary  losses.^^  This 

result  is  typical  of  tort  systems.^  Some  of  the  data  estimate  that  compensation  under  this  scheme  costs 

as  much  to  administer  as  is  ultimately  available  to  the  victims.®^  The  reason  is  that  the  tort  system 

requires  determination  of  issues  of  quantum  of  damages  in  every  case.  The  data  estimate  the  operating 

and  claims  adjustment  costs  to  represent  about  one-quarter  to  one-third  of  each  automobile  insurance 

premium  dollar.  Studies  suggest  that  a  reduction  of  10-15%  of  such  costs  could  occur  under  a  public 

system  like  that  of  Quebec.  The  data  estimate  claimant  legal  expenses  under  the  tort  model  to  equal 

another  10-15%  of  the  premium  dollar.®*  Studies  estimate  the  cost  savings  attainable  by  conversion  from 

tort  to  a  threshold  no  fault  system  in  ranges  of  5  to  24  percent. 

American  studies  show  that  in  tort  states,  there  is  an  average  net  payout  of  43.2  cents  of  every 

premium  dollar  to  claimants.  By  contrast,  the  threshold  no  fault  states  pay  out  50.2  cents  on  average. 

The  Osborne  Report  estimated  that  the  Ontario  tort  system  returned  between  55.8%  and  64.7%  of  the 

premium  dollar  to  victims.*®  However,  it  warned  that  the  exercise  of  estimating  the  percentage  return 

of  the  premium  dollar  must  be  viewed  with  caution.®^  Professors  Fluet  and  Lefebvre  concluded  that 

before  the  pure  no  fault  plan  was  implemented  in  1 978,  the  Quebec  system  returned  59%  of  the  premium 

dollar.  Between  1978  and  1987  following  the  introduction  of  the  plan,  the  net  return  to  consumers  was 

®^  Report  on  Alberta  Motor  Vehicle  Claims  Survey,  fn  1,  supra,  p  14. 

"  Trebilcock  and  Chapman,  fn  2,  supra,  ch  2  p  41-46. 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  2  p  43. 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  2  p  44. 

^  The  Osborne  Report,  fn  3,  supra  at  p  523. 

®^  The  Osborne  Report,  fn  3,  supra  at  p  526. 
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estimated  at  77%  of  the  premium  dollar.^® 

The  Board  was  not  certain  whether  the  above  mentioned  studies  comparing  the  return  to  the 

consumer  ail  measured  the  same  components  in  each  case. 

From  the  Alberta  data  available,  the  Board  noted  that  the  average  earned  premium  in  1990  for  third 

party  liability  coverage  only  was  in  the  amount  of  $228.  The  data  show  that  the  cost  of  claims  and 

expenses  exceeded  the  premium  in  1990.  However,  there  were  no  available  data  showing  the  claimants' 

legal  expenses.  Thus,  it  was  not  possible  to  estimate  the  percentage  of  premium  returned  to  Alberta 

claimants.  In  any  case.  It  seems  there  may  be  problems  with  the  exercise.  In  1986-1990  in  Alberta,  if 

claims  costs  were  paid  first,  the  Board  assumes  that  when  the  premium  dollar  was  fully  spent,  insurers 

used  other  funds  to  pay  for  their  operating  costs.  However,  an  insurance  system  could  not  function  in 

this  fashion  indefinitely.  The  Board  thus  concludes  that  it  would  be  unsafe  to  measure  the  operational 

efficiency  of  the  current  system  against  the  alternatives  on  the  basis  only  of  the  data  reporting  the 

percentage  of  return  of  premium  to  the  consumer.  However,  the  Board  accepts  that  any  system  which 

systemically  eliminates  legal  costs  should  release  higher  amounts  to  claimants,  all  other  things  being  held 

constant.  It  thus  assumes  that  the  current  system  likely  returns  the  lowest  percentage  of  the  premium 

dollar  to  the  consumer.  It  assumes  that  the  Quebec  system  returns  the  highest  percentage,  and  the 

threshold  system  produces  the  next  highest  percentage.  It  assumes  that  the  enhanced  no  fault  system 

returns  a  lower  percentage  than  the  threshold  system  but  a  higher  percentage  than  the  tort  system. 

The  Board  agrees  that  lower  rates  of  lawyer  involvement  and  claims  litigation  would  release  a  higher 

percentage  of  benefits  currently  paid  to  claimants  to  compensate  actual  economic  losses  from 

accidents.®®  On  this  basis,  the  current  system  is  the  least  efficient  of  the  models  under  consideration. 

®^  'L' Evolution  du  prix  reel  de  I'assurance  automobile  au  Quebec  depuis  la  reforme  de  1978:  Claude  Fluet 
and  Pierre  Lefebvre,  Canadian  Public  Policy,  p  374-386,  vol  XVI,  no.  4,  December  1990. 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  2  p  45. 
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(v)   Premium  Costs 

The  current  premium  costs  in  Alberta  compared  favourably  to  the  national  average  for  like 

jurisdictions/°°  However,  in  comparison  to  the  other  models  examined,  the  current  system  ranks  fourth 

best.  The  reason  is  that  under  this  model,  a  significant  percentage  of  the  premium  dollar  goes  to 

payment  of  non-pecuniary  losses  and  the  higher  administrative  costs.  These  payments  are  a  function  of 

the  principles  of  full  compensation  for  pain  and  suffering,  and  compensation  based  on  fault. 

b.    The  Current  System  with  Tort  Reform 

All  tort  reforms  considered  have  the  effect  of  reducing  costs  of  claims.  The  reform  expected  to  have 

the  most  significant  effect  on  reducing  costs  is  the  elimination  or  reduction  of  the  right  to  claim  for  non- 

pecuniary  general  damages.  Any  reduction  of  the  right  to  claim  such  damages  would  reduce  deterrence 

by  reducing  the  risk  of  increased  premiums  to  at  fault  drivers.  Moreover,  the  reduction  of  this  right  of 

recovery  would  reduce  the  amount  of  compensation  to  traffic  accident  victims  under  the  current  system. 

Some  of  these  victims  othenvise  receive  complete  or  more  than  complete  compensation.  The  reduction 

of  this  right  of  recovery  would  also  reduce  the  effectiveness  of  cost  internalization.  The  reason  is  that 

some  wrongdoers  would  escape  responsibility  for  the  minor  injuries  they  cause. 

On  the  other  hand,  reduction  of  the  right  to  recover  non-pecuniary  general  damages  would  limit 

premium  costs.  The  extent  of  the  savings  would  depend  upon  the  limitation  of  the  right  of  recovery. 

The  Board  requested  estimates  of  cost  savings  assuming  reduction  of  all  claims  for  non-pecuniary  general 

damages  by  $10,000,  and  an  increase  from  the  judge  made  limit  (in  1991  dollars)  of  about  $225,000  for 

non-pecuniary  general  damages  to  $300,000  for  catastrophic  injuries.  The  estimate  is  that  reform  would 

produce  a  saving  in  loss  costs  of  between  $34-$40  per  vehicle.  The  Board  expects  such  reform  also  to 

°°  Trebilcock  and  Chapman,  fn  2,  supra,  ch  2  p  47. 

°^  Claim  Survey,  fn  1,  supra,  p  10. 

°^  An  Ontario  study  estimated  premium  savings  of  11.4%  if  a  deductible  of  $10,000  was  applied  to  non 
pecuniary  general  damages.  The  FAIR  Committee,  Actuarial  Costing  of  the  Enhanced  Benefits 
Deductible  Plan,  June  26,  1989,  p  6. 
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Increase  operational  efficiency  by  reducing  claims  adjustment  and  litigation  expenses  for  many  claims  in 

the  system. 

As  stated,  tort  reforms  such  as  mandatory  structured  settlements,  modification  of  prejudgment 

interest  rates  and  variation  of  rights  of  survivors  in  fatal  accident  cases  would  have  additional  modest  cost 

saving  effects.  Abolition  of  the  recovery  of  collateral  benefits  would  have  some  adverse  effect  upon  the 

criteria  of  deterrence  and  cost  internalization.  However,  it  would  have  some  small  positive  effect  in 

reducing  claims  costs  and  thus  may  have  some  limiting  effect  on  premiums. 

The  Board  concludes  that  the  tort  reform  of  reducing  non-pecuniary  general  damages  in  some 

fashion  would  allow  preservation  of  the  strongest  features  of  the  tort  system,  that  is,  deterrence  and  cost 

internalization.  This  reform  would  allow  the  system  to  better  attain  the  goals  of  containment  of  loss  costs 

and  premiums,  depending  on  the  degree  of  limitation  on  recovery  of  non-pecuniary  general  damages. 

c.    The  Tort  System  with  Enhanced  No  Fault  Benefits 

(i)  Deterrence/Prevention 

Any  reduction  of  deterrent  effects  in  alternate  models  depends  upon  the  magnitude  of  the  deterrence 

inherent  in  the  tort  law  regime.  Under  the  enhanced  no  fault  model,  there  may  be  several  off-setting 

effects  that  could  increase  deterrence  in  some  instances  and  decrease  deterrence  in  others.  For 

example,  first  party  insurers  would  probably  pay  a  large  portion  of  the  loss  formerly  paid  by  negligent 

drivers.  As  a  result,  at  fault  drivers  would  pay  lower  premiums.  This  effect  would  weaken  the  deterrent 

to  risky  driving.  Since  fault  for  automobile  accidents  is  usually  simple  to  determine,  first  party  premiums 

would  likely  increase  for  at  fault  drivers.  However,  the  increase  would  be  only  that  amount  needed  to 

cover  the  increased  no  fault  payments  they  would  receive.  The  increases  to  first  party  insurance 

premiums  would  not  fully  offset  the  reduced  premiums  paid  by  at  fault  drivers.  Thus,  this  model  in  theory 

would  dilute  the  deterrent  benefits  attainable  under  a  tort  system. 

On  the  other  hand,  if  the  enhanced  no  fault  benefits  allow  claimants  who  previously  could  not  afford 

to  litigate,  now  to  engage  in  court  proceedings,  the  model  would  increase  the  deterrent  effects. 
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From  the  data  to  date,  there  is  no  evidence  that  the  implementation  of  this  model  would  cause  any 

significant  reduction  of  deterrence.  This  model  ranked  second  in  attaining  the  goal  of  deterrence.  The 

reasoning  for  this  ranking  was  that  as  one  moves  to  the  right  along  the  spectrum  of  no  fault  options,  the 

more  cases  eliminated  from  the  tort  scheme,  the  fewer  incentives  remain  to  induce  drivers  to  use  care  in 

driving  to  avoid  injury  to  others. 

(ii)   Compensation  -  Extent  and  Adequacy  of  Victim  Coverage 

The  data  show  that  the  enhanced  no  fault  model  compensates  more  traffic  accident  victims  than  the 

current  system.  The  data  show  also  that  all  victims  significantly  injured  in  traffic  accidents  will  qualify  for 

no  fault  benefits.  Those  victims  who  could  sue  for  full  compensation  in  court  may  continue  to  do  so  with 

their  tort  rights  and  remedies  unaffected.  There  is  some  evidence  of  more  under-compensated 

automobile  accident  victims  with  serious  losses  under  the  enhanced  no  fault  model  than  under  the  tort 

system.  However,  other  evidence  shows  little  reduction  in  tort  litigation  as  a  result  of  change  to  an 

enhanced  no  fault  scheme.  This  system  is  ranked  first  for  extent  and  adequacy  of  victim  coverage 

because  it  provides  coverage  for  most  traffic  victims,  and  those  victims  with  tort  claims  retain  the  right  to 

sue  for  non-pecuniary  general  damages  and  economic  losses. 

(lii)  Cost  Internalization 

The  theory  of  the  enhanced  no  fault  model  is  that  because  it  provides  greater  amounts  of  benefits 

to  traffic  accident  victims  on  a  no  fault  basis,  it  reduces  the  need  to  sue.  If  the  model  indeed  reduces  the 

number  of  lawsuits,  then  it  will  reduce  the  precision  of  risk-rating. 

There  are  special  problems  concerning  operators  of  motorcycles  and  trucks.  Motorcyclists  suffer 

more  damage  than  they  cause  to  others.  They  will  still  benefit  considering  the  amount  of  accident  costs 

they  cause,  even  if  the  enhanced  no  fault  system  produces  an  increase  in  first  party  premiums  and  a 

reduction  in  third  party  premiums.  If  the  model  pennits  subrogation  against  a  tortfeasor,  It  releases  the 

motorcyclist's  insurer  from  paying  a  large  differential  between  actual  accident  costs  and  costs  expected 
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if  the  operator  was  driving  an  automobile.  Thus  there  is  a  negative  effect  on  cost  internalization.  Truck 

drivers  are  less  likely  to  incur  injury  and  may  be  covered  by  other  insurance  schemes  such  as  Workers' 

Compensation  in  any  event.  First  party  premiums  for  truck  drivers  will  be  lower  but  third  party  premiums 

will  be  higher.  Since  the  model  assumes  abolition  of  the  collateral  benefits  rule,  cost  internalization  does 

not  seem  as  effective  under  this  model  compared  to  the  tort  model. 

The  enhanced  no  fault  model  ranked  second  in  achieving  the  goal  of  cost  Internalization,  because 

it  preserves  a  strong  tort  component,  although  less  than  that  of  the  current  model. 

(iv)  Operational  Efficiency 

The  data  do  not  clearly  show  that  an  enhanced  no  fault  system  will  reduce  the  number  of  lawsuits 

that  would  have  arisen  under  a  tort  system. If  the  enhanced  no  fault  model  does  reduce  litigation, 

there  will  be  a  reduction  of  administrative  costs,  claimants'  legal  expenses,  and  public  expenditures  on 

court  adjudication.  Studies  show  that  enhanced  no  fault  models  in  the  United  States  return  on 

average,  53.6%  of  the  premium  dollar  to  victims  (exclusive  of  legal  fees  to  their  lawyers)  compared 

to  43.2%  in  tort  jurisdictions. 

There  will  be  a  more  rapid  initiation  of  delivery  of  benefits  under  this  scheme,  which  may  promote 

early  rehabilitation.  The  enhanced  no  fault  model  ranks  fourth  in  achieving  operational  efficiency. 

Although  many  cases  resolve  quickly  and  at  low  cost  under  this  model,  it  preserves  tort  rights.  The  result 

may  be  aggressive  exercise  of  tort  rights,  which  would  perpetuate  administrative  costs  and  delays  in 

payment  of  tort  compensation. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  5,  p  160-162. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  5,  p  162. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  5  p  1 63. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  5  p  166. 
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(v)    Premium  Costs 

The  Osborne  Report  estimated  that  implementation  of  an  enhanced  no  fault  scheme  in  place  of  the 

then  existing  tort  system  would  produce  premium  savings  of  about  $12.52  to  $19.52  per  insured 

vehicle. Professors  Trebilcock  and  Chapman  doubted  the  accuracy  of  the  estimate,  however.  They 

found  from  American  data  that  enhanced  no  fault  systems  tended  to  increase  overall  automobile  injury 

coverage  costs  as  a  result  of  changes  from  tort  regimes. The  enhanced  no  fault  model  ranked  fifth, 

tentatively,  because  of  the  potential  to  increase  the  cost  of  automobile  insurance. 

d.    The  Threshold  No  Fault  System 

(i)  Deterrence/Prevention 

As  stated,  the  Ontario  threshold  system  expected  to  limit  the  right  to  sue  to  about  12%^°®  of  traffic 

accident  victims.  The  reduction  in  the  right  to  sue  suggests  a  reduction  in  the  effectiveness  of  deterring 

risky  driving.  There  will  be  a  more  significant  increase  in  payment  of  first  party  benefits  and  a  greater 

reduction  of  third  party  premiums  for  negligent  drivers  than  they  would  have  faced  under  the  tort  or  the 

enhanced  no  fault  models.  The  reason  for  these  effects  is  fewer  lawsuits  and  more  cases  where  the 

tortfeasors'  insurer  would  not  have  to  pay  the  full  costs  of  the  victim's  losses.  Thus  premiums  for 

negligent  drivers  would  drop.  These  effects  would  probably  reduce  the  precision  of  risk  rating  and 

thereby  weaken  deterrence.  It  is  also  thought  that  the  further  a  system  departs  from  the  fault  principle, 

the  greater  the  risk  of  socializing  drivers  to  regard  risk  taking  as  divorced  from  blameworthiness. 

There  are  few  reliable  data  to  support  the  theory  that  a  threshold  system  significantly  reduces 

deterrence.  On  the  basis  of  the  reasoning  that  the  more  tort  features  removed  from  a  model,  the  fewer 

the  deterrent  effects,  this  model  ranked  third  in  achieving  deterrence  goals. 

The  Osborne  Report,  fn  3,  supra,  p  585-589. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  5  p  168. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  6,  p  179,  fn  9. 
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(iO   Compensation  -  Extent  and  Adequacy  of  Victim  Coverage 

The  threshold  regime  will  compensate  a  significantly  greater  number  of  traffic  accident  victims  than 

the  tort  system.  This  is  because  such  victims  can  obtain  compensation  for  certain  of  their  losses 

regardless  of  fault.  American  studies  found  that  after  states  introduced  threshold  systems,  the  proportion 

of  victims  receiving  any  compensation  increased  by  about  7  percent.  The  threshold  model  is  comparable 

to  the  enhanced  no  fault  model  on  this  criterion.  The  data  do  not  suggest  any  superiority  of  threshold 

over  enhanced  no  fault  systems  or  vice  versa. 

On  the  criterion  of  adequacy  of  no  fault  benefits,  both  the  threshold  and  enhanced  no  fault  systems 

are  superior  to  the  current  model.  On  the  issue  of  recovery  of  non-pecuniary  general  damages,  however, 

the  threshold  and  enhanced  no  fault  models  differ  strongly.  The  Ontario  scheme  bars  from  recovery  a 

large  proportion  of  injured  victims  with  moderate  non-pecuniary  losses  and  relatively  high  incomes  whose 

claims  fall  below  the  threshold.  As  well,  claimants  with  psychological  injuries  never  pass  the  threshold 

and  receive  no  recovery  of  non-pecuniary  losses.  All  such  claims  remain  exercisable  under  the  enhanced 

no  fault  model.  Assuming  compensation  in  excess  of  economic  loss  is  overcompensation,  then  payments 

under  the  enhanced  no  fault  model  are  iil<ely  to  be  greater  than  those  under  a  threshold  system.  The 

threshold  system  ranked  second  to  the  enhanced  no  fault  system  in  victim  coverage  compensation  for 

two  main  reasons.  First,  it  provides  some  compensation  for  most  victims.  Second,  it  permits  a  small 

percentage  of  victims  to  retain  the  right  to  sue  for  residual  economic  losses  and  for  non-pecuniary  losses 

if  they  can  prove  fault  and  pass  the  threshold. 

(iii)  Cost  Internaiization 

It  may  be  that  the  threshold  model  weakens  the  process  of  risk-rating.  If  so,  traffic  accident  costs 

will  not  be  borne  by  high  risk  drivers  as  fully  as  is  the  case  under  tort  or  enhanced  no  fault  schemes. 

Subrogation  for  motorcycles  under  the  Ontario  scheme  may  negatively  affect  cost  internalization. 

However,  that  effect  may  be  balanced  by  the  right  to  subrogate  against  large  commercial  vehicles. 

Moreover,  the  traffic  accident  victims  whose  losses  fall  below  the  threshold  pay  more  than  a  fair 
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share  of  loss  costs  because  they  forego  full  compensation  for  Income  loss  if  they  are  high  Income  earners 

and  non-pecuniary  damages.  Where  the  threshold  and  tort  models  abolish  the  collateral  source  rule,  the 

cost  internalization  feature  is  not  significantly  different  among  them.  However,  where  the  model  eliminates 

the  right  to  subrogate  for  hospital  claims  as  has  occurred  under  the  Ontario  threshold  system,  there  is 

a  significant  loss  of  cost  internalization.  As  a  result,  cost  internalization  under  this  model  is  probably 

significantly  worse  than  under  the  enhanced  no  fault  model. 

The  threshold  system  ranked  third  because  it  is  less  sensitive  to  corrective  justice  considerations. 

Moreover,  it  removes  many  cases  from  the  tort  system.  It  shields  more  wrongdoers  from  the 

consequences  of  their  conduct  and  externalizes  many  traffic  accident  costs  beyond  driving  activity 

altogether  by  eliminating  rights  of  subrogation. 

(iv)  Operational  Efficiency 

Although  the  threshold  model  eliminates  many  claims  from  the  court  process,  the  largest  and  most 

expensive  lawsuits  remain.  It  may  be  that  some  of  the  litigation  costs  merely  shift  to  the  question  of  what 

cases  pass  the  threshold.  The  Osborne  Report  expressed  doubt  that  the  administrative  savings  under 

a  threshold  system  would  be  significant,  and  there  are  some  data  to  support  that  view.  However,  studies 

show  that  Michigan  saw  a  reduction  of  31 .3%  in  lawsuits  after  it  implemented  its  threshold  system.  Verbal 

threshold  systems  usually  return  about  47.8%  of  the  premium  dollar,  but  the  American  data  show  the 

Michigan  threshold  system  returns  about  55.1%  of  the  premium  dollar  to  consumers.  However,  the 

American  data  also  show  that  enhanced  no  fault  systems  generally  return  a  higher  percentage  of  the 

premium  dollar  to  traffic  victims  than  is  the  case  under  threshold  models. 

Finally,  the  Ontario  threshold  system  is  likely  to  be  more  efficient  in  delivery  of  benefits.  It  provides 

a  penalty  payment  of  2%  of  the  total  claim  value  per  month  for  insurers  who  do  not  initiate  payment 

within  10  days  of  the  proof  of  income  loss  and  30  days  of  proof  of  other  economic  losses,  such  as 

rehabilitation  and  medical  care  expenses. 

'°  Trebilcock  and  Chapman,  fn  2,  supra,  ch  6  p  192. 
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The  threshold  model  ranked  second  In  attaining  operational  efficiency  because  It  resolves  a  high 

percentage  of  cases  on  a  no  fault  basis. 

(v)   Premium  costs 

The  Osborne  Report  expressed  doubt  that  a  threshold  system  would  produce  any  significant  cost 

savings  over  the  previous  system  in  Ontario,  it  expected  there  would  continue  to  be  defence  legal  costs 

for  the  most  serious  cases  that  pass  the  threshold.  Adjusters  would  still  be  necessary  to  investigate  the 

legitimacy  and  extent  of  injuries  for  first  party  claims.  The  system  would  still  require  adjusters  for  both 

parties  to  the  litigation  In  cases  close  to  or  above  the  threshold.  It  further  doubted  there  would  be  any 

reduction  in  transaction  costs. 

After  the  Implementation  of  its  threshold  model,  the  former  government  of  Ontario  predicted 

premiums  savings  in  the  range  of  22-27%  In  the  Oshawa-Toronto-Hamilton  area.  Elsewhere  In  Ontario, 

the  savings  were  predicted  In  the  range  of  30-35%.  This  effect  on  premium  costs  Is  far  more  significant 

than  the  estimated  cost  saving  of  3.7%  under  the  proposed  enhanced  no  fault  model. However,  it 

is  too  early  to  obtain  reliable  data  on  the  extent  of  the  savings  actually  acliieved  under  the  Ontario 

threshold  system. 

The  threshold  system  ranl<ed  second  in  attaining  low  premium  costs  because  it  largely  excludes  non- 

pecuniary  damages  from  coverage.  As  well,  savings  of  administrative  costs  are  likely. 

e.    The  Pure  No  Fault  System 

(i)  Deterrence/Prevention 

The  pure  no  fault  model  reduces  the  effectiveness  of  deterrence  substantially  because  there  is  no 

third  party  insurance  for  bodily  injury  and  no  mechanism  for  fault  determination  in  traffic  accidents.  Such 

a  system  could  socialize  drivers  to  divorce  risk-taking  from  blameworthiness.  If  the  insurance  scheme  Is 

The  Osborne  Report,  fn  3,  supra,  p  528. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  6  p  193. 
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one  of  flat  premium  rating,  or  a  uniform  cost  of  insurance  to  all  drivers,  regardless  of  at  fault  accidents 

and  traffic  convictions,  then  it  undermines  the  deterrence  principle.  Studies  support  the  conclusion  that 

reduced  premiums  for  risky  drivers  reduce  care  levels  and  reduced  premiums  for  young,  male  drivers 

increase  risky  driving.  Professor  Gaudry  concluded^ that  the  increase  in  accidents  following  the 

introduction  of  the  scheme  in  Quebec  was  not  due  entirely  to  the  implementation  of  the  no  fault  phnciple 

in  the  scheme.  He  attributed  the  increase  partly  to  enforcement  of  compulsory  insurance.  The  effect  was 

to  bring  previously  uninsured  drivers  into  the  system  which  reduced  levels  of  care.  He  suggested  the 

increase  in  accidents  was  also  partly  due  to  the  adoption  of  the  flat  rating  premium  structure.  Flat 

premium  rating  resulted  in  an  increase  in  the  driver  population  comprising  higher  risk  drivers  who  could 

not  afford  to,  and  did  not  drive  before  the  Quebec  government  introduced  the  no  fault  plan.  The 

increased  number  of  higher  risk  drivers  was  thus  part  of  the  explanation  for  the  increase  in  accidents. 

Some  other  studies  suggest  that  the  increase  in  accidents  was  due  to  the  elimination  of  the  right  to 

sue  for  negligent  driving.  However,  there  are  difficulties  in  accepting  such  suggestion. ^^'^  The 

deterrence  feature  is  inferior  under  the  Quebec  pure  no  fault  model  by  reason  of  the  flat  rating  structure. 

However,  there  is  no  clear  consensus  from  the  data  to  suggest  that  deterrence  would  be  less  effectively 

achieved  under  a  pure  no  fault  model  if  experience  rating  were  a  feature  of  such  a  scheme.  The  question 

is  whether  extensive  risk  rating  would  or  would  not  correct  for  the  safety  effects  since  first  party  premiums 

would  not  reflect  losses  negligently  inflicted  on  third  parties. 

This  model  ranks  last  in  attaining  deterrence  goals  because  premiums  do  not  reflect  costs  inflicted 

on  others.  As  well,  the  incentives  to  avoid  injury  to  oneself  are  muted. 

(ii)   Compensation  -  Extent  and  Adequacy  of  Victim  Coverage 

A  pure  no  fault  system  allows  all  traffic  victims  no  fault  compensation.  However,  it  bars  many  claims 

The  Effects  on  Road  Safety  of  the  Compulsory  Insurance,  Flat  Premium  Rating  and  No  Fault  Features 
of  the  1978  Quebec  Automobile  Act,  The  Osborne  Report  Volume  II. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  7  p  205-208. 
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for  non-pecuniary  general  damages  and  complete  economic  loss  that  would  otherwise  be  recoverable 

through  the  tort  system/ After  Quebec  introduced  the  pure  no  fault  model,  estimates  say  that  the 

proportion  of  victims  receiving  any  compensation  increased  by  about  20  per  cent. 

The  benefits  under  the  Quebec  model  are  similar  to  those  of  the  Ontario  model  for  economic  loss 

claims  under  the  threshold.  Neither  model  provides  compensation  for  non-pecuniary  general  damages 

for  non  permanent  Injuries.  However,  the  Ontario  threshold  system  provides  more  compensation  for 

victims  with  high  incomes  who  clear  the  threshold  than  is  the  case  for  similarly  situated  victims  in  Quebec. 

Victims  in  Ontario  who  pass  the  threshold  receive  more  non-pecuniary  general  damages  than  is  the  case 

for  similarly  injured  victims  in  Quebec.  For  example,  a  catastrophic  injury  under  the  current  tort  system 

and  the  Ontario  threshold  system  will  correct  a  non-pecuniary  general  damages  award  of  about  $225,000 

(in  nominal  dollars)  in  1991.  In  Quebec,  the  highest  award  attainable  in  1991  is  only  $100,000. 

By  the  criterion  of  extent  of  compensation,  the  pure  no  fault  model  is  superior  to  the  tort  system. 

Under  tort  those  at  fault  victims  receive  nothing  and  victims  partly  at  fault  can  have  their  compensation 

reduced  by  the  extent  of  their  contributory  negligence.  However,  under  the  pure  no  fault  system,  the 

same  victims  would  be  compensated  without  regard  to  fault.  In  a  pure  no  fault  system,  there  is  relatively 

little  uncertainty  about  who  gets  what  and  when,  and  thus  victims  receive  benefits  with  very  little  delay. 

This  model  ranked  third  in  achieving  victim  coverage  goals,  because  it  covers  most  traffic  victims, 

but  severely  restricts  claims  for  non-pecuniary  losses  and  does  not  cover  residual  economic  losses. 

(Hi)  Cost  Internalization 

The  Quebec  model  is  inferior  to  the  Ontario  threshold  model  for  cost  internalization  of  traffic 

accidents  to  high  risk  drivers.  The  reason  is  that  the  former  eliminates  the  fault  principle  for  bodily  injury 

Officials  from  the  Societe  de  I'assurance  automobile  du  Quebec  advised  that  injured  claimants  receive 
no  compensation  for  non  pecuniary  general  damages  if  the  injury  is  not  permanent.  Where  the 

claimant's  doctor  verifies  a  percentage  of  permanent  disability,  the  award  Is  prorated  according  to  the 
maximum  amount  legislated  for  non  pecuniary  general  damages.  For  example,  if  a  claimant  has  an 
injury  that  leaves  a  5%  permanent  partial  disability,  she  will  receive  the  sum  of  $5000  for  non  pecuniary 
general  damages,  a  sum  equal  to  5%  of  the  maximum  sum  of  $100,000  for  1991. 
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claims  and  risk  rating  for  determining  premium  costs.  However,  internalization  of  traffic  costs  under  the 

Quebec  plan  is  inferior.  No  fault  benefits  are  primary,  and  thus  all  drivers  probably  bear  the  cost  of 

driving  in  Quebec.  The  Board  was  advised  that  the  plan  currently  is  funded  by  automobile  insurance 

premiums  only.^^® 

This  model  ranked  fifth  because  it  does  not  try  to  internalize  costs  to  wrongdoers  on  an  individualized 

basis.  Depending  on  the  risk  rating  scheme,  it  may  weaken  internalization  of  accident  costs  to 

wrongdoers  or  to  higher  risk  drivers. 

(iv)  Operational  Efficiency 

The  data  show  that  administrative  costs  are  lower  under  this  model  than  under  threshold  or  tort 

systems,  because  of  the  elimination  of  lawsuits  for  damages  for  bodily  injuries.  It  probably  also  reduces 

public  expenditures  on  legal  adjudication.  The  data  are  not  conclusive  about  the  actual  percentage  of 

savings  attributable  to  the  conversion  to  a  pure  no  fault  system.  Professors  Fluet  and  Lefebvre  found^^^ 

that  the  pure  no  fault  system  returned  69%  of  the  premium  dollar  to  Quebec  motorists 

between  1981-1984.  The  Osborne  Report  estimated  claims  adjustment  expense  savings  of  no  more 

than  5%  would  be  attainable  by  converting  from  a  tort  system  with  minimal  no  fault  benefits  to  a  pure  no 

fault  system. On  that  calculation,  the  pure  no  fault  model  would  be  more  efficient  than  the  former 

Ontario  tort  system. 

There  is  also  some  debate  whether  the  conversion  to  a  public  monopoly  would  produce  additional 

savings.  One  study  suggested  the  savings  could  be  as  high  as  14  percent."®  However,  the  Osborne 

"®  Officials  from  the  Societe  de  I'assurance  automobile  du  Quebec  advise  that  the  legislation  creating  the 
pure  no  fault  plan  provided  that  the  Regis  could  borrow  from  general  revenues  if  required.  The  initial 
funding  supplied  by  the  Quebec  government  was  repaid  within  the  first  few  years  of  operation  and  since 
that  time,  there  has  been  no  funding  of  the  plan  by  general  revenues. 

Claude  Fluet  et  Pierre  Lefebvre,  L' Assurance  Automobile  au  Quebec:  Bilan  d'une  reforme  (1986) 

"®  The  Osborne  Report,  fn  3,  supra,  p  523. 

"®  Trebilcock  and  Chapman,  fn  2,  supra,  ch  7  pp  212-213. 
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Report  found  no  evidence  to  suggest  that  a  public  monopoly  was  more  efficient  in  undenvriting  insurance 

than  a  competitive  private  sector.  There  is  agreement  however,  that  conversion  to  a  pure  no  fault  system 

would  provide  some  administrative  savings. 

The  delivery  of  benefits  would  be  more  efficient  under  a  pure  no  fault  scheme,  because  no  payment 

flows  are  delayed  as  a  result  of  lawsuits.  The  reduction  in  payment  flow  delays  in  a  pure  no  fault  model 

is  impressive,  particularly  when  compared  to  the  current  tort  system.  For  these  reasons,  this  system  ranks 

first  for  operational  efficiency. 

(v)   Premium  Costs 

The  data  show  that  low  risk  drivers  pay  much  higher  premiums  and  high  risk  drivers  pay  lower 

premiums  in  Quebec  compared  to  the  Ontario  threshold  system.  Even  after  the  increases  to  non- 

pecuniary  general  damages  awards  by  legislation  in  Quebec  after  1 989,  the  premium  levels  in  Quebec 

did  not  rise.  The  lowest  premium  levels  of  all  models  considered  occur  under  the  pure  no  fault  model. 

For  this  reason,  and  for  the  administrative  savings  expected,  It  ranks  first  in  the  attainment  of  low  premium 

costs. 

f.     The  Elective  No  Fault  System 

(i)  Deterrence/Prevention 

Commentators  have  persuasively  argued  that  this  model  is  subject  to  serious  adverse  selection 

problems.  They  say  that  high  risk  drivers  will  elect  the  no  fault  option.  This  will  result  in  lower  premiums 

and  fewer  incentives  to  avoid  dangerous  conduct.  Moreover,  the  more  high  risk  drivers  elect  the  no  fault 

option,  the  higher  will  be  the  premiums  payable  by  those  drivers  who  elect  tort  coverage.  As  well,  the 

latter  will  have  to  sue  their  own  insurers  for  their  claims  and  pay  premiums  that  reflect  the  cost  of  such 

claims.  In  the  result,  the  drivers  who  elect  the  no  fault  option  will  externalize  some  of  their  accident  costs 

^  Trebilcock  and  Chapman,  fn  2,  supra,  ch  7  p  213. 

Trebilcock  and  Chapman,  fn  2,  supra,  ch  7  p  217. 
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onto  the  drivers  who  elect  the  tort  option.  Finally,  they  say  that  this  effect  will  cause  increasing  divergence 

of  average  premiums  between  the  two  options,  which  will  cause  tort  drivers  to  switch  to  the  no  fault  pool. 

This  effect  will  convert  the  system  to  a  pure  no  fault  model. 

There  is  no  clear  evidence  to  support  these  criticisms.  It  is  possible  that  the  traffic  safety  measures 

discussed  earlier  could  restore  the  loss  in  safety  measures  expected  to  result  from  this  system.  However, 

it  ranked  fourth  in  attaining  deterrence  goals,  because  of  the  extent  to  which  it  will  eliminate  the  tort 

features. 

(ii)  Compensation  -  Extent  and  Adequacy  of  Victim  Coverage 

It  is  difficult  to  draw  firm  conclusions  about  the  number  of  victims  who  will  receive  compensation  and 

the  adequacy  of  compensation  under  this  model.  The  question  depends  on  the  number  of  drivers  that 

elect  each  option.  Under  the  no  fault  branch  of  the  scheme,  the  benefits  are  relatively  generous,  however, 

it  eliminates  the  right  to  recover  non-pecuniary  general  damages.  On  the  other  hand,  the  tort  option  does 

not  offer  any  no  fault  benefits  whatsoever.  Thus  if  no  proportion  of  fault  on  the  part  of  another  for  the  loss 

can  be  proven,  the  insured  receives  nothing  from  the  scheme.  On  the  other  hand,  if  the  motorist  who 

elects  the  tort  option  already  has  other  private  insurance,  he  will  not  suffer  from  the  lack  of  no  fault 

benefits  under  the  tort  option.  This  model  ranked  fourth  in  attaining  victim  coverage  goals  because  each 

election  requires  the  victim  to  forego  significant  benefits. 

(iii)  Cost  Internalization 

The  choice  model  largely  relieves  negligent  drivers  of  any  financial  responsibility  for  accident  costs 

imposed  on  innocent  third  parties.  If  extensive  risk  rating  remains  a  feature  under  both  options,  then  the 

model  will  internalize  some  accident  costs  to  high  risk  drivers.  If  the  model  eliminates  collateral  benefits 

recovery  and  subrogation  for  hospital  claims,  then  it  will  externalize  some  costs  to  sources  unrelated  to 

driving  activity. 

This  model  ranked  fourth  because  negligent  drivers  who  elect  tort  will  recover  nothing,  and  extensive 
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risk  rating  will  internalize  a  large  amount  of  accident  costs  to  high  risk  drivers,  but  subtraction  of  collateral 

benefits  from  recovery  under  either  option  will  externalize  some  traffic  costs  to  sources  unrelated  to  driving 

activities. 

(iv)  Operational  Efficiency 

It  is  difficult  to  draw  firm  conclusions  about  the  operational  efficiency  of  the  elective  model  without 

knowing  what  proportion  of  drivers  will  fall  under  each  option.  However,  it  would  probably  conserve 

administrative  costs.  It  would  probably  resolve  claims  more  expeditiously  than  the  tort  model. 

The  Board  noted  that  the  Ontario  Automobile  Insurance  Board  rejected  this  model  after  its  study. 

It  is  the  Board's  concern  that  the  model  would  confuse  consumers. 

The  elective  model  ranked  third  in  attaining  operational  efficiency.  The  ranking  was  based  on  the 

assumption  that  most  drivers  would  elect  the  no  fault  option  and  those  electing  tort  would  deal  only  with 

their  own  insurer  in  claims  matters. 

(v)  Premium  Costs 

IBC  assumed  that  its  tort  policy  option  contained  tort  reforms  and  excluded  no  fault  benefits.  It  then 

estimated  that  the  premium  cost  of  a  full  package  of  coverage  under  the  new  tort  policy  option  would 

decrease  by  7.5%  from  adequate  costing  of  the  then  standard  policy. 

IBC  also  assumed  its  no  fault  policy  option  contained  tort  reforms.  It  estimated  that  for  complete 

coverage,  the  premium  would  decrease  by  26%  from  an  adequately  costed  automobile  policy. 

Assuming  the  accuracy  of  the  IBC  estimates,  the  new  tort  policy  would  be  modestly  cheaper  than 

an  adequately  costed  standard  policy.  The  no  fault  policy  option  would  be  substantially  so.  However, 

if  the  criticisms  pointing  to  the  adverse  selection  problems  are  correct,  then  the  accident  rates,  injury  costs 

and  the  premium  costs  above  outlined  would  be  much  higher. 

The  feasibility  of  this  model  is  uncertain.  Much  depends  upon  the  percentage  of  consumers  electing 

each  option.  If  many  elected  the  no  fault  option,  there  would  be  savings  in  administration  costs.  There 
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might  well  also  be  savings  under  the  tort  option,  considering  that  claimants  seek  recovery  from  their  own 

insurer.  This  model  ranked  third  assuming  that  most  drivers  elect  the  no  fault  option.  Since  those  who 

elect  tort  will  not  pay  for  no  fault  benefits,  there  will  be  administrative  savings  which  could  reduce  the 

premiums  below  the  level  applicable  to  the  no  fault  benefit  premium  level  under  the  current  system. 

g.  Conclusions 

Professors  Trebilcock  and  Chapman  prepared  a  composite  evaluation  of  the  current  system  and  the 

alternatives.  Figure  20  shows  the  final  results  of  the  exercise.  They  found  that  no  one  model  ranked  best 

overall  in  the  evaluative  criteria.  The  careful  analysis  undertaken  demonstrates  that  each  model  achieves 

success  in  attaining  some  of  the  goals  desired  and  each  model  sacrifices  something  for  that  success. 

The  Board  concurred  with  the  findings  of  Professors  Trebilcock  and  Chapman  showing  which  models  best 

attained  the  goals  of  an  automobile  insurance  compensation  system.  The  conclusions  are  summarized 

as  follows. 

Composite  Evaluation  of  Options 

Current 

System 

Enhanced 
No  Fault Threshold 

Pure 
No  Fault Elective 

Deterrence 1 2 3 5 4 

Compensation 
(Coverage) 

5 1 2 3 4 

Compensation 
(Internalization) 

1 2 3 5 4 

Operational  Efficiency 5 4 2 1 3 

Premium  Costs 4 5 2 1 3 

TOTAL 16  (3.2) 14  (2.8) 12  (2.4) 15  (3.0) 19  (3.6) 

Figure  20 

(i)  Deterrence/Prevention 

The  Board  concedes  there  is  some  question  whether  the  tort  system  has  a  real  capacity  to  deter  bad 
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driving  conduct.  Some  argue  that  forces  external  to  the  compensation  system,  such  as  criminal  sanctions 

and  experience  rating,  are  better  able  to  achieve  the  goal  of  deterrence.  They  say  that  such  external 

forces  can  apply  to  any  automobile  insurance  model.  The  Osborne  Report  argued  that  the  tort  system 

performs  some  modest  deterrent  function  arid  exercises  some  effect  on  accident  prevention.  It  warned 

that  the  introduction  of  no  fault  compensation  may  reduce  driver  care  in  a  way  that  is  not  perceptible  in 

the  short  term.^^  From  its  examination  of  the  alternative  systems  operating  in  Michigan,  Quebec  and 

Ontario,  the  Board  concluded  that  the  motoring  public  does  believe  there  should  be  individual 

responsibility  for  individual  driving  conduct.  The  Board  concludes  that  the  tort  system  does  perform  a 

deterrent  function  and  does  have  some  effect  on  accident  prevention.  The  Board  considers  that  the 

automobile  insurance  system  should  contain  measures  to  deter  risky  driving  conduct.  It  concludes  that 

experience  rating  is  a  necessary  element  of  the  system. 

In  view  of  these  conclusions,  the  Board  accepts  that  the  current  system  is  the  most  effective  in 

attaining  the  goal  of  deterrence.  It  best  attributes  the  costs  of  traffic  accidents  to  wrongdoers  and  leads 

to  increases  in  levels  of  driving  care.  The  Board  agrees  that  effective  risk  rating  can  help  attain 

deterrence.  The  Board  believes  the  tort  model  most  effectively  distributes  the  costs  inflicted  on  others 

and  it  most  effectively  delivers  incentives  to  prevent  self  injury. 

(ii)  Compensation  -  Extent  and  Adequacy  of  Victim  Coverage 

The  Board  agrees  that  the  enhanced  no  fault  system  best  provides  compensation.  It  delivers 

compensation  and  with  expedition  to  most  traffic  victims.  It  preserves  the  right  to  sue  for  fault  caused 

residual  economic  losses  and  all  non-pecuniary  general  damages. 

(iii)  Cost  Internalization 

The  Board  takes  the  view  that  fairness  in  allocating  compensation  dollars  requires  that  premiums 

bear  a  reasonable  relationship  to  the  risk  brought  into  the  automobile  insurance  system  by  individual 

^  The  Osborne  Report,  fn  3,  supra,  p  540. 
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drivers.  The  process  of  risk-rating  in  Alberta  traditionally  occurs  by  differentiating  premiums  on  the  basis 

of  an  individual's  previous  driving  record  and  the  statistical  group  of  which  he  is  a  member.  The  Board 

agrees  that  the  current  system  ranks  best  in  achieving  cost  internalization.  It  tries  to  allocate  accident 

costs  to  wrongdoers  and  to  deny  recovery  to  victims  whose  own  conduct  caused  the  injury. 

(iv)  Operational  Efficiency 

Professors  Trebilcock  and  Chapman  concluded  that  the  pure  no  fault  model  best  attains  operational 

efficiency.  It  delivers  compensation  to  victims  at  a  lower  administrative  cost  and  in  a  more  timely  fashion 

than  the  other  models  examined.  The  Board  agrees. 

(v)  Premium  costs 

Professors  Trebilcock  and  Chapman  concluded  that  the  pure  no  fault  model  achieves  the  lowest 

premium  costs.  It  attains  savings  by  eliminating  recovery  of  non-pecuniary  general  damages  and  by  the 

administrative  structure.  The  Board  agrees. 

VI.  CONCLUSIONS 

The  Board's  findings  upon  the  issues  established  by  the  terms  of  reference  are  set  out  below. 

A.    The  cost  effectiveness  of  the  current  automobile  insurance  system  for  claims  arising  out 
of  automobile  accidents 

The  work  performed  by  the  Board's  consultants  have  produced  information  concerning  the  strengths 

and  weaknesses  of  the  current  system  in  its  own  terms  and  in  comparison  to  alternate  models.  As  a  tort 

system  with  minimal  no  fault  benefits,  the  current  system  has  been  reasonably  cost  effective.  No  other 

automobile  Insurance  system  provides  more  generous  compensation  for  non  pecuniary  general  damages. 

Yet,  the  cost  of  insurance  in  Alberta  in  constant  dollars  declined  steadily  from  1 977  to  1 989  and  motorists 

received  a  more  extensive  insurance  product  for  their  dollar  in  1 989  than  in  1 972.  As  well,  in  the  recent 

past  motorists  have  paid  less  than  the  actual  cost  of  insurance. 
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The  data  do  not  disclose  irreparable  problems  with  the  tort  component  of  the  system.  However, 

there  is  overcompensation  in  the  cases  of  minor  injuries,  and  undercompensation  in  the  case  of 

catastrophic  injuries.  Some  tort  claimants  are  probably  overcompensated  for  their  wage  losses.  Those 

tort  claimants  represented  by  lawyers  usually  receive  greater  recovery  than  claimants  who  do  not.  There 

is  an  unusually  high  inflation  rate  in  bodily  injury  claims.  There  are  some  delays  in  the  receipt  of 

compensation  on  the  tort  side. 

There  are  problems  with  the  no  fault  side  of  the  system.  The  minimal  no  fault  benefits  provided  by 

the  current  system  are  no  longer  adequate  to  meet  the  needs  of  at  fault  claimants.  As  well,  there  are 

delays  in  the  delivery  of  no  fault  benefits. 

In  comparison  to  other  systems,  Figure  20  shows  that  the  current  system  scored  highest  on  the 

criteria  of  deterrence  and  cost  internalization,  and  lowest  on  compensation  coverage  and  operational 

efficiency.  It  also  scored  poorly  on  the  criterion  of  premium  costs  in  comparison  to  alternate  systems. 

While  the  current  system  did  not  attain  a  desirable  cumulative  total  score,  it  achieved  two  of  the 

evaluative  criteria  better  than  any  other  model.  On  the  other  hand,  its  performance  in  the  area  of  victim 

compensation  and  operational  efficiency  was  the  weakest  of  all  models  examined.  Part  of  the  low  ranking 

under  the  criterion  of  victim  coverage  was  because  those  victims  who  are  partly  or  wholly  at  fault  for  their 

losses  will  have  restricted  rights  of  recovery  under  the  tort  feature  of  the  system.  If  Albertans  consider 

it  proper  that  victims  who  are  partly  or  wholly  at  fault  bear  the  responsibility  for  their  faulty  conduct,  then 

this  criterion  would  have  to  be  accorded  less  weight  in  evaluating  the  current  system. 

The  ranking  of  the  current  system  on  the  issue  of  premium  costs  must  also  be  viewed  with  caution. 

If  Albertans  require  their  automobile  insurance  compensation  system  to  restore  victims  as  far  as  possible 

to  their  pre-accident  state,  by  calculating  complete  compensation,  including  compensation  for  pain  and 

suffering  and  loss  of  enjoyment  of  life,  then  premium  levels  must  be  higher  than  those  achieved  by  models 

with  no  fault  as  their  primary  features.  The  data  show  that  for  the  generous  benefits  provided  by  the  tort 

component  of  the  system,  the  premium  levels  have  been  very  favourable  indeed  for  the  Alberta  motorist. 

However,  the  data  show  that  the  no  fault  benefits  are  inadequate.  In  the  Board's  view  there  could  be 
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some  modifications  made  to  the  compensation  of  minor  injury  claims  and  catastrophic  injury  claims  to 

correct  the  respective  problems  of  undercompensation  and  overcompensation.  These  modifications 

would  produce  greater  equity  among  injured  claimants  and  some  reduction  of  claims  costs.  On  the  other 

hand,  the  Board  is  of  the  view  that  the  no  fault  benefits  must  be  increased.  Change  to  these  benefits 

would  increase  premium  costs. 

Moreover,  the  data  show  that  currently,  compulsory  automobile  insurance  is  underpriced.  There  is 

a  pricing  problem  in  the  system  at  present,  and  the  Board  expects  that  the  pricing  problem  will  persist 

into  the  future  without  some  measures  to  counteract  It. 

B.    The  desirability  of  implementing  modest  reforms  to  the  current  automobile  insurance 
system  to  enhance  Its  cost  effectiveness 

As  indicated,  there  are  at  least  two  views  on  the  resolution  to  the  pricing  problem.  One  view  is  that 

the  problem  can  be  resolved  internally,  by  allowing  premiums  to  increase  to  the  level  of  loss  costs.  The 

other  view  is  that  the  problem  can  be  resolved  externally,  by  changing  the  structure  of  the  automobile 

insurance  system.  The  Government  must  decide  which  of  these  views  to  accept  or  whether  there  is  an 

acceptable  combination  of  the  two  views. 

Whatever  view  it  chooses,  the  Board  recommends  the  Government  undertake  a  comprehensive  traffic 

safety  program  to  reduce  frequency  and  severity  of  losses  resulting  from  motor  vehicle  accidents.  The 

Board  is  convinced  that  these  measures  would  produce  some  reduction  in  claims  costs,  if  the 

Government  chooses  also  to  modify  the  compensation  side  of  the  current  system,  then  further  choices 

must  be  made.  The  approach  taken  to  implementing  the  proper  choice  can  be  as  important  as  making 

the  choice. 

The  Board  emphasizes  there  is  no  one  perfect  automobile  insurance  system.  Each  model  presumes 

certain  compromises  of  benefits  in  order  to  assure  more  acceptable  premium  costs.  From  Its  own 

investigations,  the  Board  found  that  threshold  and  pure  no  fault  automobile  insurance  systems  function 

effectively  in  practice.  Administrators  of  the  automobile  insurance  systems  operating  in  Michigan  and 

Quebec  reported  a  high  degree  of  consumer  satisfaction.  Industry  representatives  report  favourable 
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results  from  the  new  Ontario  threshold  system.  However,  each  group  admits  that  trade-offs  were 

necessary  and  elimination  of  benefits  did  not  meet  with  approval  of  all  groups  of  consumers. 

The  Board  favours  the  preservation  of  as  many  positive  features  of  the  current  system  as  possible 

for  several  reasons.  First,  the  transformation  of  an  automobile  insurance  system  is  a  significant 

undertaking.  In  the  automobile  insurance  market,  systemic  changes  can  cause  market  dislocation  and 

instability.  These  conditions  have  negative  effects  on  both  automobile  insurance  consumers  and 

suppliers.  Second,  the  overhaul  of  an  automobile  insurance  system  can  be  costly.  Moreover,  the  costs 

may  have  to  be  borne  ultimately  by  the  automobile  insurance  consumers.  Finally,  the  current  system  may 

not  require  radical  changes  to  cure  the  present  deficiencies.  The  Board  recommends  the  Government 

considers  reforms  by  proceeding  along  the  spectrum  shown  in  Figure  19  from  the  left  to  the  right  until 

it  has  achieved  the  combination  of  compensation  features  most  suitable  to  Alberta  motorists. 

C.    The  cost  savings  and  effectiveness  of  a  no  fauit  system  for  compensation  for  ciaims  arising 
out  of  automobiie  accidents 

Some  commentators  argue  that  members  of  society  must  reconsider  the  underlying  premises  of  the 

tort  system.  Some  say  that  the  community  as  a  whole  should  accept  responsibility  for  traffic  injury, 

irrespective  of  fault.  They  say  that  all  traffic  victims  should  receive  something  closer  to  full  compensation 

for  their  economic  and  non-pecuniary  damages.  Thus,  the  primary  feature  of  the  system  should  be  no 

fault  compensation  for  all  traffic  injury  victims. 

The  current  system  does  have  a  no  fault  feature.  The  question  is  whether  to  improve  the  existing 

no  fault  component  of  the  current  scheme  and  maintain  the  tort  component,  or  to  limit  or  eliminate  the 

tort  feature  entirely.  Greater  cost  savings  and  cost  effectiveness  can  be  achieved  by  transformation  to 

systems  which  are  primarily  no  fault,  but  not  without  a  sacrifice  of  certain  compensation  benefits  now 

available  under  the  current  system. 

The  Board  considers  there  should  be  further  study  of  whether  the  system  should  widen  the  scope 

of  traffic  victims  to  be  compensated  as  a  matter  of  fairness  rather  than  as  a  matter  of  attaining  premium 
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Stability.  The  Government  should  determine  if  Albertans  desire  a  system  that  is  primarily  fault  based,  or 

primarily  based  on  the  principle  of  no  fault. 

D.  Whether  there  are  reasonable  grounds  to  support  the  proposition  that  modifications  to  the 
current  system  that  enlarge  no  fault  features  would  produce  greater  price  stability  in  the 
short  and  long  term 

The  Board  is  of  the  view  that  implementing  certain  tort  reforms  would  produce  greater  price  stability 

in  the  short  term,  that  is,  the  next  five  years.  The  Board  recommends  modifications  to  the  current  system 

to  enlarge  the  no  fault  features  and  the  non-pecuniary  tort  benefit  for  the  catastrophically  injured,  not  for 

the  goal  of  price  stability,  but  because  the  benefits  are  inadequate.  It  further  recommends  some 

restrictions  upon  tort  rights  to  correct  for  overcompensation  in  some  instances  as  well  as  to  contain  claim 

costs.  Reforms  of  each  of  the  tort  side  and  the  no  fault  side  of  the  system  would  affect  the  price  of 

automobile  insurance  inversely.  However,  the  Board  is  of  the  view  that  such  reforms  taken  together  would 

produce  modest  savings  in  loss  costs.  Further,  If  the  premium  levels  were  permitted  to  rise  in  the  short 

term,  the  Board  considers  that  these  reforms  taken  together  would  produce  price  stability  in  the  short 

term. 

The  Board  thus  proposes  two  options  for  reform  to  attain  premium  stability  in  the  short  term.  Under 

the  first  option,  ("Option  1'),  there  would  be  modest  reforms  to  both  the  tort  and  the  no  fault  features  of 

the  current  system. 

The  first  tort  reform  contemplated  by  Option  1  is  a  limitation  upon  the  right  of  recovery  for  all  non- 

pecuniary  damage  claims  in  the  form  of  a  deductible  of  $10,000.  This  means  that  the  system  would  not 

compensate  any  claim  for  non-pecuniary  general  damages  of  a  value  of  less  than  or  equal  to  $10,000. 

Any  non-pecuniary  general  damage  claim  above  the  value  of  $10,000  would  be  reduced  by  that  amount. 

The  second  tort  reform  is  an  extension  of  the  Trilogy  imposed  limit  of  $1 00,000  set  in  1 978  (and 

indexed  for  inflation)  for  recovery  of  non-pecuniary  general  damages  for  those  victims  with  catastrophic 

injuries  to  the  level  of  $300,000  (and  thereafter  indexed  for  inflation).  Although  all  claims  for  non-pecuniary 

general  damages  would  be  subject  to  the  deductible,  the  increase  of  the  previous  ceiling  of  $225,000 
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(indexed  to  1991  dollars)  to  $300,000  would  provide  some  measure  of  horizontal  equity  for  victims  with 

catastrophic  injuries.  This  increase  is  unlikely  to  result  in  a  measurable  increase  in  premium. 

The  Board  recognizes  that  the  effect  of  the  introduction  of  a  deductible  feature  is  to  eliminate 

altogether  non-economic  loss  claims  for  claimants  with  minor  injuries,  and  to  reduce  the  recovery  for 

claimants  with  serious  injuries.  At  first  sight,  there  may  be  strong  resistance  by  the  public  to  this  reform. 

There  is  no  doubt  that  such  claimants  have  sustained  losses  which  are  currently  recognized  as 

compensable  by  monetary  awards.  However,  claimants  with  catastrophic  injuries  have  had  a  restriction 

upon  their  rights  of  recovery  of  non-pecuniary  general  damages  since  the  decision  of  the  Trilogy  in  1 978. 

Thus  there  is  precedent  for  some  restriction  upon  non-pecuniary  general  damages  under  the  tort  system. 

The  Board  recognizes  that  this  reform  has  some  critics.  Some  say  that  lawyers  will  weaken  the  effect  of 

the  deductible  of  $1 0,000  by  attempts  to  win  higher  calculations  of  injury  awards  to  pass  the  deductible 

limit.  The  Board  suggests  that  this  concern  could  be  met  by  the  creation  of  a  panel  of  judges,  physicians, 

experienced  tort  lawyers,  consumers,  and  insurance  company  representatives  to  establish  guidelines  to 

determine  what  claims  will  fall  below  the  $10,000  limit.  Such  guidelines  could  promote  certainty  and 

dissuade  litigation  in  respect  of  the  $10,000  floor  level.  The  Board's  consulting  actuary  estimates  that  the 

implementation  of  the  deductible  plan  as  above  outlined  will  produce  a  saving  of  about  $34-$40  per 

insured  automobile. 

The  Board  recommends  implementation  of  Option  1  contemporaneously  with  other  tort  reforms  such 

as  legislation  to  enact  mandatory  structured  settlements,  adjustment  of  prejudgment  interest  rates  for 

non-pecuniary  general  damages,  and  elimination  of  the  collateral  benefits  rule.  The  Board  expects  some 

further  modest  savings  through  these  reforms. 

In  exchange  for  the  deductible  limitation,  there  will  be  more  realistic  compensation  for  economic 

losses  to  all  claimants  irrespective  of  fault.  Thus,  Option  1  also  provides  for  modest  increases  to  the  no 

fault  benefits  of  the  current  system  as  follows: 

a.    increase  of  medical  and  rehabilitation  benefits  up  to  $25,000  per  person 
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b.  increase  of  death  benefits     -  death  of  head  of  household  -  $10,000,  plus  $1,000  for  each 
claimant  beyond  the  first  plus  1%  of  principal  sum  for  104 
weeks 

-  death  of  spouse  -  $10,000 
-  death  of  dependant  -  $2,000 

c.  funeral  benefits  -  $3,000  per  person 

d.  income  replacement  -  75%  of  gross  wages  to  a  maximum  of  $500/week  for  1 04 
weeks 

e.  unpaid  homemakers  -  $70  per  week  for  26  weeks  if  totally  disabled. 

These  benefits  should  be  subject  to  annual  review  or  indexing. 

With  these  increases  to  the  no  fault  benefits,  traffic  victims  with  minor  injuries  would  still  see  full 

recovery  of  their  economic  losses. 

if  delays  in  delivering  benefits  have  been  due  to  lack  of  diligence  on  the  part  of  insurers,  the 

Government  could  legislate  time  requirements  in  which  insurers  must  make  payment  of  no  fault  benefits 

as  well  as  penalties  for  non  compliance.  If  the  problem  originated  with  the  comprehension  of  the 

application,  simplification  of  the  procedure  should  be  investigated.  The  result  would  be  reduced  delays 

in  compensation  payments. 

The  Board  recommends  that  the  system  provide  no  fault  wage  benefits  on  a  secondary  basis  rather 

than  contributory,  as  is  the  case  at  present.  The  system  currently  requires  that  all  sources  contribute 

proportionately  to  the  victim's  wage  losses.  The  problem  with  contributory  compensation  is  that  it  can 

result  in  overcompensation  where  other  sources  of  income  replacement  are  available  and  do  not  take 

contributory  sources  into  account.  The  following  examples  illustrate  the  different  effects  depending 

whether  the  automobile  policy  no  fault  benefits  are  contributory,  primary  or  secondary.  They  assume 

automobile  no  fault  benefits  and  disability  income  benefits  which  pay  60%  of  gross  weekly  income  are 

available. 
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Example  1  -  Benefits  are  Contributory 

Where  income  replacement  is  contributory  with  other  sources,  the  no  fault  benefits  under  the 

automobile  policy  are  paid  proportionately  with  other  sources  of  available  income  replacement. 

For  example,  compensation  for  loss  of  gross  income  of  $1,000  per  week  would  be  awardable  as 

follows: 

Primary  disability  benefits  -  60%  of  $1,000 $600.00 

Contributory  no  fault  benefits  -  Gross  income  of  $1,000  divided  by 
the  sum  of  benefits  available  from  all  sources  $600  plus  $500  = 
$1,100  multiplied  by  the  no  fault  benefit  of  $500.[$1,000/($600  + 
$500)]  X  $500 $454.54 
Total 

$1,054.54 

A  net  income  replacement  of  $1 ,054  is  overcompensation  on  a  gross  income  of  $1 ,000.  The  problem 

would  become  more  critical  after  the  level  of  no  fault  wage  benefits  were  increased  to  a  realistic  levels  of 

average  wages  currently  earned  in  Alberta. 

Example  2  -  Benefits  are  Primary 

Where  income  replacement  is  primary  to  other  sources  of  available  income  replacement,  the  no  fault 

benefits  under  the  automobile  policy  are  paid  out  before  other  sources  of  income  replacement. 

Compensation  for  loss  of  gross  income  of  $1 ,000  per  week  would  be  calculated  as  follows,  where  there 

are  disability  benefits  and  no  fault  benefits  in  place  and  the  no  fault  benefits  under  the  automobile  policy 

are  primary: 

Primary  -  no  fault  benefits  -  75%  of  $1,000  to  $500  max, $500.00 

Secondary  disability  benefits  -  60%  of  $1 ,000  =  $600 
less  primary  coverage  of  $500 

$100.00 
Total 

$600.00 

The  compensation  payable  to  the  victim  is  in  an  amount  equal  to  the  amount  otherwise  payable 



-124- 

under  the  disability  policy,  however,  the  automobile  policy  pays  the  major  share  of  that  sum. 

Example  3  -  Benefits  are  Secondary 

Where  the  income  replacement  under  the  automobile  policy  is  secondary  to  other  sources  of 

available  income  replacement,  the  automobile  policy  would  pay  only  where  benefits  available  from  other 

sources  did  not  total  an  amount  equal  to  75%  of  the  gross  weekly  income.  The  compensation  for  loss 

of  gross  income  of  $1000  per  week  would  be  awardable  as  follows: 

Primary  disability  benefits  -  60%  of  $1,000 $600.00 

Secondary  -  no  fault  befits  -  75%  of  $1,000 
$750  less  primary  of  $600  to  $500  max. $150.00 

Total 
$750.00 

The  automobile  policy  pays  $1 50  to  bring  income  replacement  up  to  an  amount  equal  to  $750  or 

75%  of  gross  income. 

The  Board's  consulting  actuary  undertook  cost  estimates  assuming  firstly  that  the  savings  would  be 

measured  against  the  1 990  automobile  insurance  product  and  then  assuming  the  savings  in  relation  to 

the  cost  of  the  automobile  insurance  product  in  1 992.  Costings  in  two  periods  indicate  the  savings  to  be 

expected  by  the  time  the  proposals  are  implemented.  They  further  illustrate  the  future  prospect  of  price 

stability.  The  actuary  reported  the  modest  changes  to  the  no  fault  benefits  scheme  contemplated  under 

Option  1  would  likely  result  in  an  saving  of  about  $32  per  automobile  in  relation  to  the  1 990  product.  The 

change  to  the  no  fault  benefits  taken  together  with  the  deductible  plan  should  still  produce  a  net  saving 

of  $37  per  insured  automobile  for  the  1992  product. 

Assuming  that  the  average  loss  cost  per  insured  automobile  exceeded  the  premium  in  1 990  by  $54, 

the  savings  described  above  should  bring  the  current  premium  costs  more  closely  into  line  with  current 

loss  costs. 

Assuming  further  some  additional  modest  savings  attainable  through  the  implementation  of  the 
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remaining  tort  reforms,  and  some  additional  modest  premium  increases  are  granted,  the  Board  expects 

that  the  goal  of  price  stability  could  be  achieved  in  the  short  term. 

The  Board  is  of  the  view  that  these  modest  increases  to  the  no  fault  benefit  features  of  the  current 

system  and  the  elevation  of  the  ceiling  of  non-pecuniary  general  damage  awards  for  the  victims  with 

catastrophic  injuries  would  ameliorate  the  problem  of  inadequate  victim  coverage.  The  Board  considers 

that  the  tort  reforms  would  reduce  the  administrative  and  transaction  costs  and  delays.  In  turn,  the  tort 

reforms  should  strengthen  the  operational  efficiency  of  the  system.  When  the  proposed  increases  to  the 

no  fault  benefits  are  taken  into  account,  the  Board  expects  the  effect  of  the  reductions  of  compensation 

upon  the  injured  victim  to  be  muted.  If  the  system  eliminates  certain  non  pecuniary  general  damages 

claims,  the  reform  might  expedite  the  delivery  of  no  fault  benefits  in  many  bodily  injury  claims.  In  turn, 

there  should  be  some  containment  of  premium  increases  and  improvement  in  the  adequacy  and 

timeliness  of  initiation  of  payments  of  no  fault  benefits.  Moreover,  if  the  goal  is  to  ensure  an  adequate 

supply  of  automobile  insurance  at  a  price  which  Alberta  motorists  can  afford,  there  must  be  some  control 

of  loss  costs  to  control  premium  increases. 

The  Board  concludes  that  if  some  adjustment  is  necessary  to  preserve  the  tort  features  of  the 

system,  the  limitation  proposed  under  Option  1  is  the  most  modest  adjustment  possible  in  the 

circumstances.  The  Board  sees  Option  1  as  a  reasonable  response  to  the  criticisms  that  the  current  tort 

system  overcompensates  claimants  with  minor  injuries,  undercompensates  claimants  with  the  most 

serious  injuries,  and  provides  no  fault  benefits  that  are  inadequate  and  delayed. 

However,  the  Board  is  unable  to  determine  whether  Option  1  will  ensure  automobile  insurance 

premium  stability  in  the  long  term.  The  Board  concludes  that  if  further  reforms  to  the  current  system  are 

to  be  undertaken,  the  Government  should  consider  the  models  next  in  sequence  on  the  spectrum  shown 

in  Figure  1 9.  The  Board  is  of  the  view  that  further  modifications  to  the  current  system  which  retain  some 

tort  component  would  be  preferable.  It  agrees  with  the  Osborne  Report  finding  that  a  motor  vehicle 

compensation  system  should  deal  humanely  with  the  injured  and  provide  reasonably  generous 

rehabilitation  and  long-term  care  benefits  on  a  no  fault  basis  while  preserving  a  compensation  distinction 
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between  those  who  cause  accidents  and  those  who  do  not.  It  further  agrees  that  the  compensation 

deficiencies  in  the  tort  system  could  be  accommodated  by  a  soundly  structured  benefit  package  for 

persons  injured  in  automobile  accidents. 

The  Board  thus  recommends  a  second  option  ("Option  2")  for  consideration  to  solve  the  premium 

stability  problem.  Option  2  contemplates  the  implementation  of  an  enhanced  no  fault  benefits  scheme 

with  full  tort  rights  subject  to  a  deductible  of  $1 0,000  for  all  non-pecuniary  general  damage  claims  and 

other  tort  reforms  included  in  Option  1  described  above. 

The  no  fault  benefits  package  under  Option  2  would  consist  of  the  following: 

a.  medical  and  rehabilitation  -  up  to  $500,000  per  person  for  10  years  or  20  years  less  the 
victim's  age,  whichever  is  the  longer,  such  coverage  to  be 
secondary  to  other  health  care  coverage. 

b.  long  term  care  -  up  to  $500,000  per  person 

c.  death  benefits  -  $25,000  for  death  of  the  head  of  the  household  or  spouse 
plus  $10,000  for  each  dependant 

-  $10,000  for  each  dependant 

d.  funeral  benefit  -  $3,000  per  person 

e.  income  replacement         -  75%  of  gross  wages  to  a  maximum  of  $500  per  week,  with 
a  7  day  waiting  period  for  employed  persons,  and  60  day  wait 
for  the  deemed  to  be  employed,  i.e.,  those  persons  who  can 
prove  that  they  had  employment  for  6  of  the  12  months 
previous  to  the  loss 

-  students  at  the  elementary  school  level  to  receive  $1 ,000  per 
year  lost;  students  at  the  secondary  level  to  receive  $2,000 
per  year;  such  claimants  who  attain  age  19,  and  remain 
disabled  and  cannot  attend  school,  receive  $340  per  week 

-  students  at  college  or  university  level  to  receive  $4,000  per 
year  lost;  such  claimants  after  date  othenvise  expected  to 
graduate,  still  disabled,  receive  $340  per  week. 

-  $200  per  week  for  child  care  plus  $50  per  child  or  dependant 
to  a  maximum  of  $350  per  week 

-  $50  per  week  for  home  care  based  on  reasonable  expenses. 

These  benefits  should  be  subject  to  annual  review  or  indexing. 

The  Board's  actuary  also  provided  costing  estimates  for  Option  2.  The  costings  further  consider 

whether  the  income  replacement  benefits  are  primary,  i.e.  payable  firstly  and  entirely  by  the  automobile 

insurance  no  fault  benefits,  or  secondary,  i.e.  payable  secondly  to  all  disability  and  wage  benefits  from 
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any  other  existing  sources.  As  indicated,  the  current  system  is  contributory,  and  thus  provides  that  the 

victim  receives  disability  and  income  benefits  proportionately  from  both  automobile  and  other  insurance 

sources.  The  estimated  costs  of  Option  2  vary  strongly  depending  whether  the  no  fault  benefits  are 

primary  or  secondary  to  any  other  insurance  schemes  in  place  in  favour  of  the  victim.  In  addition  to 

determining  the  cost  of  the  insurance  product  assuming  the  benefits  were  primary  or  secondary,  costings 

were  based  on  1 990  prices  and  then  projected  for  the  price  of  the  product  in  1 992. 

If  the  Option  2  were  implemented  with  the  benefits  to  be  primary,  the  savings  in  relation  to  the  1990 

product  are  estimated  at  $24  per  automobile.  If  the  benefits  were  secondary,  the  savings  to  the  1 990 

product  are  estimated  at  $27  per  automobile. 

If  Option  2  were  implemented  with  primary  benefits,  the  estimated  savings  on  the  1 992  product  would 

be  $29.  Option  2  with  secondary  benefits  would  produce  a  savings  of  $32  on  the  1 992  product. 

The  advantages  of  Option  2  include  the  preservation  of  the  right  to  sue  for  losses  not  covered  by 

the  no  fault  benefits,  greater  coverage  for  all  traffic  injury  victims  regardless  of  fault,  and  likely  more  rapid 

delivery  of  benefits.  Option  2  remedies  the  problem  of  inadequate  victim  coverage  to  a  greater  degree 

than  Option  1.  The  more  generous  no  fault  benefits  should  reduce  the  administrative  costs  and 

transaction  delays  more  effectively  than  Option  1 .  However,  the  deterrent  and  accident  prevention  goals 

might  be  diminished  in  some  modest  degree  under  Option  2. 

The  cost  savings  under  Option  2  are  lower  in  most  cases  than  the  cost  savings  expected  under 

Option  1.  The  reason  is  that  the  no  fault  benefits  package  under  Option  2  is  considerably  more  generous 

than  is  the  package  under  Option  1 .  The  benefits  under  Option  2  are  more  comparable  to  the  benefits 

currently  available  in  Ontario  and  Quebec  than  are  the  benefits  under  Option  1.  The  Board  prefers 

Option  2.  Although  the  cost  savings  are  lower  under  Option  2  than  is  the  case  under  Option  1 .  the 

benefits  are  more  in  line  with  the  benefits  currently  offered  to  traffic  injury  victims  on  Ontario  and  Quebec 

and  the  needs  of  Albertans  in  1991-2.  Moreover,  the  Board  is  of  the  view  that  Option  2  is  more  likely  to 

curtail  the  inflationary  effect  of  claims  costs  over  time.  Because  of  the  enhanced  no  fault  benefits  and  the 

deductible  plan,  the  Board  expects  that  litigation  would  be  reduced.  As  a  result,  the  Board  concludes  that 

although  Option  1  may  provide  greater  cost  savings  in  the  short  term.  Option  2  may  well  prove  to  be  a 
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satisfactory  solution  to  the  problem  of  premium  stability  not  only  in  the  short  term  but  also  in  the  long 

term. 

The  Board  recommends  that  the  Government  implement  either  of  Option  1  or  2  in  the  short  term  if 

it  decides  that  the  problem  of  premium  stability  in  automobile  insurance  must  be  solved  by  some  method 

of  cost  containment.  It  should  further  study  the  solution  for  premium  stability  in  the  long  term.  As 

indicated,  Option  2  may  v^^ell  prove  to  be  a  satisfactory  solution  to  the  problem  in  the  long  term. 

The  Board  proposes  a  further  option  ("Option  3")  for  consideration  of  the  premium  stability  problem 

in  the  long  term.  Option  3  contemplates  implementation  of  a  threshold  no  fault  system  with  the  previously 

described  enhanced  no  fault  benefits  package. 

The  difference  between  Option  2  and  Option  3  is  that  under  Option  2,  tort  rights  are  fully  preserved 

apart  from  the  limitation  of  the  $1 0,000  deductible  upon  all  non  pecuniary  general  damage  claims.  Under 

Option  3,  tort  rights  are  intended  to  be  restricted  to  only  the  most  serious  injury  claims.  It  would  be 

necessary  to  consider  whether  a  threshold  system  in  Alberta  should  have  a  monetary  or  verbal  limit.  If 

it  were  a  verbal  limit,  it  must  be  determined  whether  it  would  be  the  same  or  similar  to  the  limit  under  the 

Michigan  or  Ontario  model.  Option  3  in  this  report  assumes  the  threshold  is  the  same  as  that  currently 

in  place  in  Ontario. 

Option  3  could  reduce  the  effectiveness  of  deterrence  and  accident  prevention.  This  reduction  would 

weaken  the  goal  of  cost  internalization.  However,  it  would  likely  achieve  the  greater  operational  efficiency 

and  attain  lower  premium  costs  than  Option  1  or  2.  It  would  improve  victim  coverage  more  substantially 

than  Option  1  but  less  substantially  than  Option  2.  It  is  the  severe  restriction  of  tort  rights  under  this 

model  than  requires  further  careful  study  of  whether  Albertans  are  prepared  to  give  up  these  benefits  in 

exchange  for  the  other  goals  to  be  achieved  by  their  automobile  insurance  system. 

The  Board's  actuary  undertook  costings  of  Option  3  assuming  the  benefits  were  either  primary  or 

secondary,  and  then  assuming  the  cost  of  the  product  in  1 990  and  1 992.  If  Option  3  were  implemented 

and  the  benefits  were  primary,  the  cost  savings  on  the  1990  product  are  estimated  to  be  $65  per 

see  page  88  supra. 
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automobile.  If  Option  3  were  implemented  and  the  benefits  were  secondary,  the  estimated  savings  on 

the  1 990  product  would  be  $72.  If  Option  3  were  implemented  and  the  benefits  were  primary,  the  savings 

to  the  1992  product  are  estimated  at  $77.  If  Option  3  were  implemented  and  the  benefits  were  secondary, 

the  savings  to  the  1992  product  are  estimated  in  the  amount  of  $85. 

The  estimates  show  that  the  cost  savings  are  the  highest  under  Option  3,  the  threshold  model. 

Thus,  Option  3  has  the  greater  potential  for  premium  savings.  The  Board  is  of  the  view  that  for  the 

achievement  of  price  stability  in  the  long  term,  either  Option  2  or  Option  3  would  be  suitable. 

As  indicated,  the  Board  did  not  obtain  cost  estimates  of  a  pure  no  fault  model.  The  Board  is  satisfied 

that  the  cost  savings  would  be  higher  under  a  pure  no  fault  model  similar  to  that  in  place  in  Quebec  at 

present  than  would  be  attainable  under  any  of  the  three  options  described  above.  The  Board  further 

assumes  that  a  pure  no  fault  model  would  provide  the  highest  degree  of  operational  efficiency  of  all 

models.  However,  to  attain  these  goals,  It  might  sacrifice  the  goals  of  deterrence  and  cost  internalization. 

Moreover,  tort  benefits  would  be  severely  reduced  from  the  level  Albertans  currently  enjoy. 

The  Board  concludes  that  the  pricing  problem  in  the  long  term  would  be  adequately  met  by  the 

implementation  of  either  Option  2  or  Option  3.  While  the  Board  observes  that  the  premium  savings  would 

be  greater  under  the  pure  no  fault  model.  Options  1 ,  2  or  3  would  preserve  the  principle  of  individual 

responsibility  for  fault  in  certain  cases,  a  social  concept  which  cannot  be  quantified  in  dollar  terms.  The 

pure  no  fault  model  should  not  be  considered  for  implementation  unless  and  until  the  Government  is 

satisfiei^that  Alberta  motorists  favour  the  compromise  of  benefits  required  by  this  model.  The  Board  takes 

the  view  tl>at  if  the  Government  determines  that  the  goal  of  attaining  premium  stability  requires 

modification  of  the  automobile  insurance  system  to  achieve  cost  containment,  then  it  should  consider 

which  of  the  models  shown  on  the  spectrum  in  Figure  19  will  achieve  the  combination  of  compensation 

features  most  suitable  to  Alberta  motorists. 
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